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URGENT — BANKERS) 
and BANK TELLERS ¢% 


You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 








that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 


information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 


Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis- 


fied with the book, return it in five days and pay nothing. 


Among the complete subjects you'll 
find featured: 


e stepping stones that develop execu. ‘Mail This Handy Coupon Today 


tive ability 


etl eel Ei 


© training tellers to give information 


to the public 
teller influence outside of the bank 
teller salesmanship 
different types of accounts 
how the bank can help the teller 
minimize check losses 
examination of checks 


Bankers Publishing Company | 
| 465 Main St., Cambridge 42, Mass. 

Send me Alcorn’s The Bank Teller: His Job 

and Opportunities. If it meets with my approval 

I will mail you $4.00 within five days. Otherwise, 
|r may return it within five days and pay nothing. | 


| PRMRNE Ma cbs soe cuneate cae uess oss cosa idastececessuescisciccbabcs | 


© combining paying and receiving de- 
partments | 
* machines that eliminate errors, re- NNR IRDMER Sse tec coé cans be cchsasSocs tab eat cSt satieaa sissies | 


duce costs, prevent fraud, speed 
teller’s service 

our monetary system 

and much more 
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/, BANKS 


Prepared by a Committee of the Denver 
Conference of the National Association 
of Bank Auditors and Comptrollers 


This new manual is the result of studies 
made by the Denver Conference of the 
NABAC. It fills a long-felt need for cost 
accounting procedures that can be em- 
ployed by banks of all sizes enabling them 
to make intelligent comparisons with one 
another. All operations are illustrated by 


exhibits with cost accounting figures set up 
on them. 


Part one deals with departmental income 
and cost determination while part two is 
concerned with transaction cost determi- 
nation. 

The adaptability of the system proposed 
makes this book genuinely useful to all 
banks both large and small. 


PRICE $4.00 DELIVERED 
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Negotiable Instruments Incomplete 
When Delivered 


Gorpvon E. NEUENSCHWANDER 
Reprinted with the permission of the Editors of the Western Reserve Law Review 


The delivery of negotiable instruments intentionally left incomplete 
figures prominently in everyday business transactions. It is remarkable 
that the practice is still so widespread in view of the background of law 
which certainly tends to discourage it. Yet, for reasons of immediate 
convenience, unequal bargaining power, or carelessness, people do sign 
their names to negotiable paper on which certain important items such 
as the amount, the date of payment, or the name of the payee are left 
blank. 

At the law merchant, if a maker or drawer delivered a negotiable in- 
strument leaving blank any essential element, such as the date, the 
amount, or the name of the payee, the law thereby conferred an implied 
authority to fill up the blank upon anyone into whose hands the instru- 
ment lawfully came. 

According to the general view, where a blank was left for either the 
date or the amount, this implied authority at law extended no further 
than to an insertion of the true date or the proper amount as determined 
by authority expressly given by the signer or implied from the facts.? 


1 Bank of Pittsburgh v. Neal, 22 How. (63 U.S.) 96 (1859); Goodman v. Simonds, 20 
How. (61 US.) 343 (1857); Roberts v. Adams, 8 Port. (Ala.) 297 (1838); Canon v. 
Grigsby, 116 Ill. 151, 5 N.E. 362 (1886); Market & Fulton Nat. Bank v. Sargent, 85 Me. 
349, 27 Atl. 192 (1893); Van Etta v. Evenson, 28 Wis. 38 (1871). Contra, Inglishi v. 
Breneman, 9 Ark. 122 (1848). 

“. . . But the authority implied from the existence of the blanks would not authorize 

the person intrusted with the instrument to vary or alter *he material terms of the 
instrument by erasing what is written or printed ... , nor to make any addition to the 
terms of the note”; Angle v. North-western Mutual Life Ins. Co.,:92 U.S. 8380 (1875); 
Accord, Dumbrow v. Gelb, 72 Misc. 400, 180 N.Y Supp. 182 (1911) (authority to add 
words, “with interest,” is not to be presumed.) 
2 Overton v. Matthews, 35 Ark. 146 (1879) (insertion of any date other than true date 
avoids note as between makers and holder who inserts, but not as between makers and 
purchaser for value before maturity without notice of improper insertion); Bank of 
Houston v. Day, 145 Mo. App. 410, 122 S.W. 756 (1909) (date); Chestnut v. Chestnut, 
104 Va. 589, 52 S.E. $348 (1905) (amount). 
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ice | 


But when the instrument contained a blank for the payee’s name, the 
holder could fill in either his own name,’ the name of his transferee,‘ or, 
where the instrument was payable to order only, the name of his in- 
dorser,® regardless of the authority expressly or impliedly given by the 
signer, provided that the holder had no actual notice of such authority.® 


If a blank was not filled in accordance with the authority expressly or 
impliedly given by the signer, the completed instrument was rendered 
invalid as to any persons having notice that it was not so filled.?_ A holder 
receiving the completed instrument without notice took free of any 
defense of lack of authority which the signer could assert against a person 
who filled the blanks without authority.® 


With the Uniform Negotiable Instruments Law in effect in all 48 
states,® practically all problems arising in the United States from nego- 
tiable instruments executed with blanks are now governed by the rules 
found in Section 14 of the Law.!° With certain modifications, this sec- 
tion attempts to codify the rules of the law merchant. 


Section 14 provides: 


Where the instrument is wanting in any material particular, 
the person in possession thereof has a prima facie authority to 
complete it by filling up the blanks therein. And a signature 


83 White v. Vermont & M. R. Co., 21 How. (62 US.) 575 (1858) (negotiable bonds) ; 
Schooler v. Tilden, 71 Mo. 580 (1880); Thompson v. Rathbun, 18 Ore. 202, 22 Pac. 837 
(1889); Frank & Adler v. Lilienfield, 74 Va. (33 Gratt.) $77 (1880). 

4 Abram v. Greer, 88 Atl. 884 (R.I. 1918); see Simpson v. First Nat. Bank, 94 Ore. 147, 
155-156, 185 Pac. 918, 916 (1919). 

5 First Nat. Bank of Decatur v. Johnston, 97 Ala. 655, 11 So. 690 (1892); Armstrong v. 
Harshman, 61 Ind. 52 (1878); Fretwell v. Carter, 78 S.C. 531, 59 S.E. 689 (1907). 


6 White v. Vermont & M. R. Co., 21 How. (62 US.) 575 (1858); Sittig v. Birkestack, 
88 Md. 158 (1878); Thompson v. Rathbun, 18 Ore. 202, 22 Pac. 837 (1889); Close v. 
Fields, 2 Texas 282 (1847); see Simpson v. First Nat. Bank, 94 Ore. 147, 155-156, 185 
Pac. 9138, 916 (1919). 

7 Davidson v. Lanier, 4 Wall. (71 US.) 447 (1867); Goodman v. Simonds, 20 How. 
(61 US.) $48 (1857); Hatch v. Searles, 2 Sm. & G. 147, 65 Eng. Rep. $42 (1854). 

8 Bank of Pittsburgh v. Neal, 22 How. (63 US.) 96 (1859); Hudson v. Hanson, 75 Ill. 
198 (1874); Linick v. Nutting & Co., 140 App. Div. 265, 125 N.Y. Supp. 98 (1910); 
Van Duzer v. Howe, 21 N.Y. 581 (1860); Fullerton v. Sturges, 4 Ohio St. 529 (1855); 
Bank of St. Clairsville v. Smith, § Ohio 222 (1831). 

® Bevret’s Brannan, NecotiasLte Instruments Law 122 (7th Ed. 1948). Almost all 
states have adopted § 14 with the identical language found in the Uniform Law. Some 
states have made changes in the wording, but they appear to be of minor importance. 

10 A negotiable instrument delivered incomplete as to date, but which expresses a fixed 
period after date when payment is to be made, comes within the scope of § 18 which 
deals exclusively with undated negotiable instruments. However, § 14 is broad enough 
to include such matters and most cases refer to this section when dealing with such a 
case. Section 18 is discussed in Bank of Houston v. Day, 145 Mo. App. 410, 417, 122 
S.W. 756, 758 (1909). 

The proposed Uniform Commercial Code would bring some decided changes in the 
present law. See § 8—115 Untrorm Commenrciat Cope, (Final Text Edition, Nov., 1951) . 
The proposed code condenses and rewords § 14 of the Negotiable Instruments Law, 
omitting the second sentence for the stated reason that it has utility only in connection 
with the old practice of signing blank paper to be filled in later as an acceptance. It 
eliminates the rule embodied in §§ 18 and 15 of the Negotiable Instruments Law. 
(Section 15 is further considered infra at note 12). 


THE BANKING LAW JOURNAL 863 


on a blank paper delivered by the person making the signature 
in order that the paper may be converted into a negotiable in- 
strument operates as a prima facie authority to fill it up as 
such for any amount.... 


In a suit to recover upon an instrument originally containing blanks, 
the holder is aided by the first two sentences of Section 14, which create 
a presumption that the instrument was completed within authority 
expressly or impliedly given by the signer." 

The prima facie authority granted to the person in possession of the 
instrument by Section 14 is similar to the implied authority conferred on 
a holder at the law merchant by the delivery of an instrument containing 
a blank.!2 This authority extends to any incomplete feature of the 
instrument.1* The second sentence of the section should allow a person 
to write a complete instrument above a signature of the signer if the 
signer intended that a negotiable instrument be written above it.!* 


The third sentence of Section 14 provides: 

In order, however, that any such instrument when completed 
may be enforced against any person who became a party thereto 
prior to its completion, it must be filled up strictly in accordance 
with the authority given and within a reasonable time. 


The presumption that acts of completion were done in accordance 
with the authority given by the signer will remain until rebutted.’ 


11 Jn re Gillett’s Estate, 78 Cal. App. 2d 588, 166 P. 2d 870 (1946); Linthicum v. Bagby, 
181 Md. 644, 102 Atl. 997 (1917); Equitable Trust Co. v. Lyons, 72 Misc. 49, 129 N.Y. 
Supp. 79 (1911). See Brirron, Bits anp Notes 329, 330 (1948). 


12 See supra p. 150. 


The use of the term “prima facie authority” by the codifiers tends to clarify the type 
of authority granted since the term “implied authority” varies in scope and meaning. 


The person in possession to whom prima facie authority is granted by § 14 is qualified 

by § 15 to one who gained possession of the instrument only after an initial delivery of 
the incomplete instrument by the signer. Thus, anyone, such as a thief or finder, or 
person purchasing from them, in possession of an undelivered incomplete instrument can- 
not recover upon the instrument from a signer who signed before delivery. 
13 White v. White, 89 Cal. App. 2d 57, 102 P.2d 482 (1940) (date); Canon v. Grigsby, 
116 Ill. 151, 5 N.E. 862 (1886) (place of payment); Marion Sav. Bank v. Leahy, 200 
Towa 220, 204 N.W. 456 (1925) (payee); Windahl v. Vanderwilt, 200 Iowa 816, 208 
N.W. 252 (1925) (amount); Clark v. Layman, 144 Kan. 711, 62 P. 2d 897 (1986) (date); 
Simpson v. First Nat. Bank, 94 Ore. 147, 185 Pac. 918 (1919) (payee); see Linthicum v. 
Bagby, 181 Md. 644, 648, 102 Atl. 997, 998 (1917) (authority under § 14 extends to 
every incomplete feature). 


The words “material particular” in § 14 are not intended to include only those per- 
ticulars necessary to the creation of a negotiable instrument. Johnston v. Hoover, 139 
Towa 148, 117 N.W. 277 (1908). 


14 Such a construction is in accord with the rule of the law merchant that where a man 
signs his name on a blank piece of paper for the purpose of giving a letter of credit, his 
signature authorizes the holder to write-a complete instrument above the signature. 
Violett v. Patton, 5 Cranch (9 US.) 140 (1809); Herbert v. Huie, 1 Ala. 18 (1840); 
see Ayers v. Harnes, 1 Ohio 368, 872 (1824) (stating that this same rule applied to a 
simple promissory note, but holding that it did not apply to a bond under seal). 


15 Windahl v. Vanderwilt, 200 Iowa 816, 208 N.W. 252 (1925); Brown v. Thomas, 120 
Va. 768, 92 S.E. 977 (1917). 
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After the holder puts the completed instrument in evidence and rests 
his prima facie case, the signer has the burden of going forward.1® 

A breach of either express or implied authority in completing an in- 
strument bars recovery upon it against all parties prior to completion by 
any person who is not a holder in due course.’7 Evidence of express in- 
structions by the signer which were violated or of facts giving rise to an 
implied authority which was exceeded when an instrument was com- 
pleted, rebuts the presumption of correct completion.'® Implied authority 
may be established, for example, by evidence of prior dealings or custom.’® 


The problem has frequently arisen whether a sum placed by the 
signer in the margin of an instrument”’ containing a blank for the 
amount can limit the amount which the holder can effectively fill in. 
Since marginal data stating the amount can be a form of express au- 
thority on the face of the instrument, the holder is put upon inquiry as 
to whether there may be limited authority to fill up the blank for the 
amount.2!_ No case has been found where the holder has taken an instru- 
ment after completion which contained a sum in the margin differing 
from that found in the body, and the holder had no knowledge of who 
placed the data on the instrument.?? 


In order to rebut the presumption of correct completion, courts have 
held that the defendant-signer must bear the “burden of proof” in the 
sense of “risk of non-persuasion” that completion was not done in ac- 
cordance with the authority given.2* Testimony that the instrument 


16 In re Gillett’s Estate, 73 Cal. App 2d 588, 166 P. 2d 870 (1946); Windahl v. Vander- 
wilt, 200 Iowa 816, 203 N.W. 252 (1925); Brown v. Thomas, 120 Va. 763, 92 S.E. 
977 (1917). 

17 Hartington Nat. Bank v. Breslin, 88 Neb. 47, 128 N.W. 659 (1910); Cinema Circuit 
Corp. v. Merrill Amusement Corp., 121 N.J.L. 216, 2 A2d 43 (1988) (authority to fill 
blanks was revoked before filling) ; Burke v. Jenkins, 128 Ohio St. 86, 190 N.E. 238 (1934). 


18 Schuster v. Bowen, 97 Cal. App.2d 803, 218 P.2d 839 (1950); Tremont Trust Co. v. 
Noyes, 246 Mass. 197, 141 N.E. 93 (1923); Equitable Trust Co. of New York v. Lyons, 
72 Misc. 49, 129 N.Y. Supp. 79 (1911). 

19 Schuster v. Bowen, 97 Cal. App.2d 803, 218 P.2d 839 (1950) (evidence of prior dealings 
held admissible to show limited authority to fill a blank for the amount in a check). 

20 Normally, the sum in the margin consists of figures placed in the upper left part of 
the paper, immediately above the wording of the instrument. 

21 Hall v. Bank of Commonwealth, 35 Ky. 179, 5 Dana 258 (1837); Henderson v. 
Bondurant, 89 Mo. 369 (1867); Schryver v. Hawkes, 22 Ohio St. 308 (1872); Kimball v. 
Costa, 76 Vt. 289, 56 Atl. 1009 (1904); Chestnut v. Chestnut, 104 Va. 539, 52 S.E. 
$48 (1905). 

22 Tt seems that the holder should be put upon inquiry by the dissimilarity of the two 
sums—especially since a presumption exists that memoranda on an instrument were placed 
there contemporaneously with the execution of the instrument. National Bank v. Feeney, 
12 S.D. 156, 80 N.W. 186 (1899) ; Fletcher v. Blodgett, 16 Vt. 26 (1844). 

23 In re Gillett’s Estate, 73 Cal. App.2d 588, 166 P. 2d 870 (1946); Windahl v. Vanderwilt, 
200 Iowa 816, 208 N.W. 252 (1925); Madden v. Gaston, 187 App. Div. 294, 121 N.Y. 
Supp. 951 (1910). The holding that the defendant-signer has the burden of proving that 
completion was done in excess of authority seems inconsistent since, in the normal case, a 
party need only produce some countervailing evidence in order to overcome a presumption 
—he need not rebut the presumption by a preponderance of the evidence. Heinemann v. 
Heard, 62 N.Y. 448 (1875); Ginn v. Dolan, 81 Ohio St. 121, 90 N.E. 141 (1909); 
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was not completed in accordance with authority given is properly ad- 
missible under a general denial since it tends to disprove the holder’s 
contention that he holds an obligation from the signer.24 The question 
whether the instrument was completed in an unauthorized manner is 
normally a question of fact for the jury.?> 


Once the presumption of correct completion is rebutted, the holder 
cannot recover upon the instrument unless he offers further evidence 
either that blanks actually were filled “. . . strictly in accordance with 
the authority given . . .”2° or that the signer ratified an unauthorized 
act of completion.?* 


In order that an instrument containing blanks may be enforced, 
“... it must be filled up . . . within a reasonable time ... ,” in the 
absence of proof of an express time limitation.2* Whether the blanks 
were filled within a reasonable time is a question of fact in each par- 
ticular case.2® The standards set forth in Section 193°° for determining 
a reasonable time should be applied to this problem. 


Because the first part of Section 14 raises a presumption that the in- 
strument was properly completed, it would seem that a presumption that 
the blanks were filled within a reasonable time should also exist.54 Yet 
at least one court has held that there is no such presumption.*? 


The death of the signer raises a question as to the right of the sur- 
viving holder to fill in the incomplete instrument. Most courts agree 
that the authority to fill blanks is coupled with an interest and therefore 
is not revoked by the signer’s death.33 However, there is authority that 


Klunk v. Hocking Valley R. Co. 74 Ohio St. 125, 77 N.E. 752 (1906). See the excellent 
discussion of burden of proof in First Nat. Bank v. Ford, 30 Wyo. 110, 118-120, 216 Pac. 
691, 693-694 (1923). 

24 Bloom v. Horwitz, 100 Misc. 687, 166 N.Y. Supp. 786 (1917). 


25 Roberts v. Rider, 255 Ky. 266, 73 S.W. 2d 17 (1934); McComsey v. McGowan, 325 
Pa. 484, 190 Atl. 884 (1937). 
26 Equitable Trust Co. of New York v. Lyons, 72 Misc. 49, 129 N.Y. Supp. 79 (1911). 
27 Windahl v. Vanderwilt, 200 Iowa 816, 203 N.W. 252 (1925); First Nat. Bank of 
Marengo v. Athey, 188 Iowa 330, 174 N.W. 347 (1919). 
28 NecoTIABLeE InstruMENTS Law, § 14 (third sentence). 
29 White v. White, 39 Cal. App.2d 57, 102 P.2d 432 (1940); Brown v. Thomas, 120 Va. 
768, 92 S.E. 977 (1917). The following cases give examples of reasonable periods: 
White v. White, 39 Cal. App.2d 57, 102 P.2d 482 (1940) (14 years); Finley v. Rose, 
189 Ky. 359, 224 S.W. 1059 (1920) (17 years); In re Ferrara, 109 N. J. Eq. 49, 156 Atl. 
265 (1931) (14 months); Brown v. Thomas, 120 Va. 763, 92 S.E. 977 (1917) (2 years). 
The following cases give examples of unreasonable periods: Griffin v. Mullins, 21 S.W.2d 
209 (Mo. App. 1929) (6% months); Columbia River Door Co. v. Timms, 127 Ore. 227, 
eg = 607 (1928) (14 months); Paschke v. Stoller, 189 Wis. 348, 207 N.W. 704 ge | 
year). 5 Me 
30 “Tn determining what is a ‘reasonable time’ or an ‘unreasonable time,’ regard is to be 
had to the nature of the instrument, the usage of trade or business (if any) with respect 
to such instruments, and the facts of the particular case.” 
31 See Brirron, Bints anp Notes 344 (1948). 


82 Madden v. Gaston, 187 App. Div. 294, 121 N.Y. Supp. 951 (1910); see Brown v. 
Thomas, 120 Va. 763, 769, 92 S.E. 977, 978 (1917). 


88 Barnes’ Executors v. Reynolds, 5 Miss. 114 (1889); In re Ferrara, 109 N. J. Eq. 49, 
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when the incomplete instrument is delivered as a gift, the blanks must 
be filled before the donor’s death, which acts as a revocation.** 


Under the rules of the law merchant, if a maker or drawer ew trusted a 
note or bill complete except for the name of the payee to an agent with 
instructions to take it to A, and if, instead of that, the agent delivered 
it to B, then B had authority implied at law to insert his name as payee 
if he took the instrument without actual notice of the limitation on the 
agent’s authority.*5 

This rule has been changed by Section 14, so that B would now have 
to fill up the blank for the payee’s name “. . . strictly in accordance with 
the authority given . . .” by the signer, before he or his transferee who 
is not a holder in due course could enforce the instrument.®¢ 


Section 14 also changed the common law rule in the United States 
concerning the acquiring of an instrument issued with any other type of 
blank.37 Under Section 14, a person who takes an instrument with 
blanks or even with knowledge that it originally contained blanks is put 
upon inquiry as to the extent of the authority given to fill the blanks.*® 
It appears that the only safe method by which the holder can ascertain 
authority is to communicate with the signer. 


The holder who takes an instrument containing blanks is not only put 
upon inquiry as to the authority given to complete the instrument, but 
he is also charged with notice of all other equities and defenses which 
could have been asserted against his transferor.®® 


In an action upon an instrument which was originally delivered in in- 
complete form, a holder in due course recovers free from a defense of the 
signer that blanks were filled in violation of authority. This rule is 
found in the last sentence of Section 14, which provides: 


156 Atl. 265 (1931); Brown v. Thomas, 120 Va. 768, 92 S.E. 977 (1917); see Hatch v. 
Searles, 2 Sm. & G. 147, 65 Eng. Rep. $42, $345 (1854). 

84 In re Eshenbaugh’s Estate, 114 Pa. Super. $41, 174 Atl. 809 (1934). 

35 Moody v. Threlkeld, 18 Ga. 55 (1858); Sittig v. Birkestack, 38 Md. 158 (1873); 
— v. Rathbun, 18 Ore. 202, 22 Pac. 837 (1889); Close v. Fields, 2 Texas 232 
86 Tower v. Stanley, 220 Mass. 429, 107 N.E. 1010 (1915); Simpson v. First Nat. Bank, 
94 Ore. 147, 185 Pac. 918 (1919); Brown v. Thomas, 120 Va. 763, 92 S.E. 977 (1917). 

87 For the common law, see Angle v. North-western Mutual Life Ins. Co., 92 US. 330 
(1875) ; Thompson v. Bank of Chatsworth, 30 Ga. App. 443, 118 S.E. 470 (1923); Fullerton 
v. Sturges, 4 Ohio St. 580 (1855). 

88 Hannen v. People’s State Bank, 195 Ky. 58, 241 S.W. 355 (1922); Bronson v. Stetson, 
252 Mich. 6, 232 N.W. 741 (1980); Maurer v. Hahn, 104 N.J.L. 254, 140 Atl. 273 (1928), 
affd. 105 N.J.L. 494, 145 Atl. $16 (1929); Burke v. Jenkins, 128 Ohio St. 86, 190 NE. 
288 (1934) (no recovery where agent of payee took delivery of note and agent filled in 
blank with payee’s name); Simpson v. First Nat. Bank, 94 Ore. 147, 185 Pac. 913 (1919); 
Cache Valley Comm’n. Co. v. Genter Sales Co., 63 Utah 574, 228 Pac. 203 (1924). 

89 Tower v. Stanley, 220 Mass. 429, 107 N.E. 1010 (1915): Moore v. Vaughn, 167 Miss. 
758, 150 So. 872 (1988); Columbia River Door Co. v. Timms, 127 Ore. 227, 271 Pac. 
607 (1928). 

40 Johnston v. Hoover, 189 Iowa 148, 117 N.W. 277 (1908); State Bank v. Harford, 116 
Kan. 262, 226 Pac. 750 (1924); Exchange Bank v. Robinson, 185 Mo. App. 582, 172 
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But if any such instrument, after completion, is negotiated 
to a holder in due course, it is valid and effectual for all purposes 
in his hands, and he may enforce it as if it had been filled up 
strictly in accordance with the authority given and within a 
reasonable time. 

A holder of an instrument which originally contained blanks who 
takes either before or contemporaneously with the act of completion can- 
not qualify as a holder in due course because Section 14 requires that 
the holder in due course take after completion. This proposition is 
affirmed in Section 52, which declares: “A holder in due course is a 
holder who has taken the instrument under the following condition: 
(1) that it is complete and regular upon its face... .” Further, even 
the knowledge that blanks existed at the time the instrument was origi- 
nally delivered gives a holder constructive notice of the signer’s instruc- 
tions and precludes him from being a holder in due course.*! 

It should be noted that the last sentence of Section 14 refers only to 
one to whom the instrument has been negotiated as a holder in due 
course. The problem of whether one who does not receive an instrument, 
originally delivered with blanks, through a negotiation can recover upon 
the instrument as a holder in due course has caused some controversy. 

In the leading case of Vander Ploeg v. Van Zuuk,*? the lowa Supreme 
Court held that the payee of a note, who took it from one to whom it was 
entrusted by the makers for the purpose of delivery to the payee to ex- 
tinguish a debt of the makers, became the holder of the note through 
issuance but not through a negotiation;** therefore, the payee could not 
qualify and recover as a holder in due course.** An opposite view was 
expressed in the similar case of Liberty Trust Co. v. Tilton* in which 
it was held that a payee who purchased the instrument in complete form 
was a person to whom the instrument was negotiated and he may qualify 
as a holder in due course.** The real conflict between the two cases 
seems to rest upon the interpretation of the term “negotiation.”** The 





S.W. 628 (1915); Rutherford Nat. Bank v. Nichols, 102 N.Y.S.2d 658 (Sup. Ct. 1951); 
Battle v. Patsy Auto Sales, 89 Ohio App. 281 (1951) (declaratory judgment). 

41 Hannen v. People’s State Bank, 195 Ky. 58, 241 S.W. 355 (1922); Dumbrow v. Gelb, 
72 Misc. 400, 180 N.Y.Supp. 182 (1911). Contra: First Discount Corp. v. Hatcher Auto 
Sales, 156 Ohio St. 191 (1951). 

42 135 Iowa 350, 112 N.W. 807 (1907). 

43 The court indicated that if § 14 would provide for issuance to a holder in due course 
as well as negotiation, then the payee could have recovered. 

44 The holding rested largely on the authority of Herdman v. Wheeler, 1 K.B. 361 (1902), 
which was a similar case decided under $ 20 of the Bills of Exchange Act, which is 
equivalent to § 14 of the Negotiable Instruments Law. 

45 217 Mass. 462, 105 N.E. 605 (1914). 

46 The court reached its decision by a chain of reasoning which it felt was in conformity 
with the terms of the Negotiable Instruments Law and the law merchant. No distinction 
was drawn in the case between the terms “issue” and “negotiation.” 

47 NecotiaBLe InstruMENTS Law, § 80 provides: “An instrument is negotiated when 
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Iowa court limited the term to the transfer of an instrument from one 
holder to another while the Massachusetts court construed the term 
broadly by holding that an instrument is negotiated when any person, 
for value, becomes its owner.*® 

In the same year that the Vander Ploeg case was decided, the English 
Court of Appeal held on a similar set of facts that the payee could re- 
cover as a holder in due course.*® The court dismissed the negotiation 
issue by stating that the case need not be determined by reference to 
the section of the Bills of Exchange Act which is substantially the same 
as Section 14 of the Negotiable Instruments Law. Instead it decided the 
case on the basis of estoppel at common law. The defendant-maker was 
estopped from setting up the defense that the blank left for the amount 
was filled in excess of authority. 

Both the “Iowa Rule” established in the Vander Ploeg case and the 
“Massachusetts Rule” established in the Tilton case have been followed 
by American courts.*° At the same time, a number of American cases 
have been decided in accordance with the English view.54 The result 
reached by the cases following the English view seems the proper one, 
since the question of whether a holder who innocently takes a com- 
pleted instrument, which originally contained blanks, not through a 
negotiation, may recover as a holder in due course is not covered by the 
Negotiable Instruments Law except to the extent that it is covered by 
Section 196, which makes the law merchant applicable “ In any case not 
provided for in this act”;°* and under the law merchant such a holder 
may recover as if he were a holder in due course.** 


it is transferred from one person to another in such a manner as to constitute the trans- 
feree the holder thereof. If payable to bearer it is negotiated by delivery; if payable to 
order it is negotiated by the endorsement of the holder completed by delivery.” 

48 From the second part of § 30 of the Negotiable Instruments Law supra note 46, it 
would seem that the Iowa court’s construction of “negotiation” is correct since the section 
requires an endorsement of the holder to negotiate an order instrument. The Massachu- 
setts court “reasoned” that § 30 does not necessarily include the only means by which an 
order instrument can be negotiated. See J. I. Case Threshing Mach. Co. v. Howth, 116 
Texas 434, 439-440, 293 S.W. 800, 801-802 (1927) for a discussion of the two opposing 
views. | 

49 Lloyd’s Bank v. Cooke, 1 K.B. 794 (1907). The decision in this case seems to have 
overruled Herdman v. Wheeler, 1 K.B. 261 (1902), supra note 48, even though the court 
said there was a distinction between the two cases. 


50 Cases following the “Iowa Rule” are: Devoy & Khun Coal & Coke Co. v. Huttig, 174 
Iowa 357, 156 N.W. 412 (1916); Southern Nat. Life Realty Corp. v. People’s Bank, 178 
Ky. 80, 198 S.W. 543 (1917); Bronson v. Stetson, 252 Mich. 6, 232 N.W. 741 (1930) ; 
J. I. Case Threshing Mach. Co. v. Howth, 116 Texas 434, 293 S.W. 800 (1927). Cases 
following the “Massachusetts Rule” are: Maurer v. Hahn, 104 NJ.L. 254, 140 Atl. 273 
(1928), affd. 105 N. J. L. 494, 145 Atl. $16 (1929); American Nat. Bank v. Kerley, 109 
Ore.155, 220 Pac. 116 (1923); Johnston v. Knipe, 260 Pa. 504, 105 Atl. 705 (1918). 


51 Roberts v. Rider, 255 Ky. 266, 73 S.W. 2d 17 (1934); Bank of Commerce & Savings v. 
Randell, 107 Neb. 332, 186 N.W. 70 (1921); Ladd & Tilton Bank v. Small, 126 Wash. 8, 
216 Pac. 862 (1923). 

52 “In any case not provided for in this act the rules of the law merchant shall govern.” 


53 Moody v. Threlkeld, 18 Ga. 55 (1853); Young v. Ward, 21 Ill. 223 (1859); Thompson 
v. Rathbun, 18 Ore. 202, 22 Pac. 887 (1889); Johnson Harvester Co. v. McLean, 57 Wis. 
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There is a split of authority on whether recovery is allowed by one 
who is not a holder in due course upon an instrument where a blank for 
the amount was filled in excess of authority. The better-reasoned cases 
follow the rule that filling in an unauthorized amount invalidates the 
entire instrument, as does any unauthorized act of completion.®** This 
rule seems consistent with the wording in Section 14 that, “. . . in order, 
however, that such instrument when completed may be enforced . . . it 
must be filled up strictly in accordance with the authority given... .” 
Some cases, however, have allowed recovery on an instrument completed 
for an excessive amount to the extent of the amounts authorized. 


CoNCLUSIONS 


The Negotiable Instruments Law in regard to incomplete instruments 
may be summarized thus: The holder has prima facie authority to fill 
any blanks in an instrument which was delivered by the signer, or to 
write a complete instrument over a signature, but in order for him or 
one succeeding solely to his rights to recover on the completed instru- 
ment, the completion must be made within a reasonable time and in 
accordance with the authority expressly or impliedly given by the signer. 
One who can qualify as a holder in due course will be protected when he 
takes the instrument, regardless of the equities between prior parties. 

It appears that the maker or drawer of an incomplete instrument 
benefited from the enactment of Section 14. While the law merchant 
protected the signer from holders with actual notice that the authority 
he gave was exceeded, the Negotiable Instruments Law, in addition, 
protects the signer from those who take without notice and yet cannot 
qualify as holders in due course. 

Financial institutions and individuals must keep a constant guard 
when deciding whether to purchase an instrument (usually a note) in 
which the prospective purchaser is already named as payee from a third 
person representing himself as agent for the signer. Even if the seller’s 
capacity as agent is known, care should still be exercised since there is 
always the possibility that he completed the instrument in excess of the 
authority given. 


258, 15 N.W. 177 (1883); Russel v. Langstaffe, 2 Dougl. 514, 99 Eng. Rep. 328 (1780). 
See Hening, The Uniform Negotiable Instruments Law. Is It Producing Uniformity and 
Certainty in the Law Merchant? 59 U. or Pa. L. Rev. 471, 481 (1911). 

54 Stout v. Eastern Rock Island Plow Co. 202 Ind. 517, 176 N.E. 844 (1931); Ogden v. 
Pope, 44 N.Y.S.R. 646, 18 N.Y. Supp. 140 (1892). See Note, 75 A.L.R. 1390 (1931). 

55 Hannen v. People’s State Bank, 195 Ky. 58, 241 S.W. 355 (1922); Rodgers v. Baker, 
136 App. Div. 851, 122 N.Y. Supp. 91 (1910). See Note, 75 A.L.R. 1390 (1931). 
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BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mwvolving questions pertaiming 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 









Federal Court Denies Government’s 
Demand to Examine Bank Records 
as Unreasonable 


A federal district court in Minnesota has recently handed 
down one of those rare decisions restricting the power of the 
federal government to compel the production of books and 
records. In this case the records were in the hands of a bank 
and were desired by an agent of the Bureau of Internal Revenue 
seeking to obtain evidence against a former customer of the 
bank suspected of tax evasion. 

The court ruled that the government’s demand for the pro- 
duction of the records would be denied because of a lack of 
“factual indication that there is some likelihood that among 
some of the thousands of documents which the bank would be 
required to check will be papers which have a bearing on the 
tax liability of the taxpayer under investigation.” 

The Bureau had demanded that the bank produce records 
of cashier’s checks, money orders and certificates of deposit 
purchased or endorsed by, or paid to or for the taxpayer or his 
wife, or 14 other people whose names the taxpayer might have 
used as aliases during a five year period. The bank showed 
that this demand would have required it to check 65,000 items 
and that the job would have occupied the time of three or four 
employees for three or four days. The court agreed with the 
bank that the government’s demand was unreasonable. United 
States ex rel. Sathre v. Third Northwestern Nat. Bank, United 
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States District Court, Minnesota, 102 F.Supp. 879.. The 
opinion of the court is as follows: 


NORDBYE, C. J.—On or about September 4, 1951, Charles J. Sathre, 
an acting Special Agent of Intelligence Unit, Bureau of Internal Revenue, 
served upon the defendant bank a summons which required the defendant 
to appear before Sathre on a specified date and to give testimony in the 
matter of the tax liability of one Sidney L. Brennan and one Florence 
Brennan, his wife, and to bring the following books and papers: “All 
records of cashier’s checks, bank money orders and certificates of deposit 
purchased by, endorsed by, or paid to or for Sidney L. Brennan, and his 
wife Florence Brennan, and Louise Brennan, Sally Brennan, Irene Bren- 
nan, William Werner, Jr., Vernon Wahl, Beatrice Wahl, Earl J. C. Smith, 
Jr., sometimes known as Earl Smith, Stanley Saladis, Anthony Ficocello, 
Gil Ewer and Tony K. Manthis, together with any and all such paid, 
cashed, or honored cashier’s checks, bank money orders and certificates 
of deposit and supporting documents and records now in your possession 
or custody. See attached note.” The attached note contained an offer 
that the agent would check the records himself if the bank so desired. 
The bank refused, and failed to obey the summons, and the agent now 
seeks an order from this court compelling the bank to appear before 
Sathre, testify and produce the books and papers requested by the 
summons. 

Sections 3615, 3633, and 3800 of the Internal Revenue Code, 26 U. S. 
C. A. §§ 3615, 3633, 3800, grant this court authority to require compliance 
with summonses issued by the Internal Revenue Bureau if the summons 
is a valid one. Martin v. Chandis Securities Co., 9 Cir., 128 F. 2d 731, 
734. The instant summons was issued by Sathre pursuant to Section 
3614 of the Internal Revenue Code, 26 U. S. C. A. § 3614. It provides 
that the Commissioner of Internal Revenue or an employee designated 
by him may examine any books, papers, records, or memorandum bearing 
upon matters required to be included in a taxpayer’s return and may 
require any person having knowledge concerning the taxpayer’s trans- 
actions to appear and give testimony concerning matters which should 
be included in the tax return. This statute has been applied many times 
to books of persons other than the taxpayer whose return is under in- 
vestigation. And papers of the kind which Sathre seeks here were recog- 
nized to be within the statute in United States v. First Nat. Bank of 
Mobile, D. C., 67 F. Supp. 616, affirmed, with modificatiof#5 Cir., 160 
F. 2d 532. Certainly, the literal words of the statute include such papers. 
And those words must be interpreted liberally to fulfill the purpose for 
which the statute was enacted. Stone v. Frandle, D. C., 89 F. Supp. 
222. They are not privileged papers. McMann v. Securities and Ex- 
change Comm., 2 Cir., 87 F. 2d 377, 379, 109 A. L. R. 1445; In re Upham’s 
Income Tax, D. C, 18 F. Supp. 737. The summons here also identified 
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with sufficient particularity the papers and books desired. Compare 
United States v. First Nat. Bank of Mobile, supra. And the Govern- 
ment need not establish that the taxpayer was guilty of fraud in his tax 
return in order to establish its right to inspect records of the kind sought 
here under the statute. Zimmermann v. Wilson, 3 Cir., 105 F. 2d 583; 
Miles v. United Founders Corp., D. C., 5 F. Supp. 413; in re Andrews’ 
Tax Liability, D. C., 18 F. Supp. 804. The purpose of seeking the in- 
formation is to determine if fraud does exist, not to obtain records for 
what the Government already knows. The bank’s objection that the 
Government is “fishing” is not completely sound. The very purpose 
of the investigation and that statute suggests and requires that the 
Government be permitted to indulge in some “fishing.” In re Keegan, 
D. C., 18 F. Supp. 746. 

But, of course, as the bank soundly points out, the “fishing” cannot 
amount to an inquisition or arbitrary inquiry on the part of the tax in- 
vestigators. A reasonable basis for making the inquiry must exist. 
McMann v. Securities and Exchange Comm., 2 Cir., 87 F.2d 377, 109 
A.L.R. 1445; Stone v. Frandle, D.C., 89 F.Supp. 222. Whether the 
inquiry is reasonable, and therefore justifiable “fishing,” must be de- 
termined from all the facts of each case, including the end for which the 
information is sought. But proof and prevention of tax frauds—the end 
sought by the investigation and so earnestly emphasized by the Gov- 
ernment—cannot be the only factor considered. In re Andrews’ Tax 
Liability, D.C., 18 F.Supp. 804, 806. For the cases recognizing that 
harassment cannot be practiced by the Bureau in their investigations 
are based necessarily upon the hypothesis that the investigation cannot 
be an unreasonable burden, at least upon the third persons whose books, 
etc., are requested by the agents. See In re Keegan, supra; Stone v. 
Frandle, supra. That hypothesis applies also to situations like the instant 
one, which resolves itself into the question of whether the Government’s 
request is a reasonable one in view of the record before the court. The 
test has been referred to in terms of whether the facts show a reasonable 
ground of suspicion or probable cause for the examination to ascertain 
if there has been fraud. In re Andrews’ Tax Liability, D.C., 18 F.Supp. 
804, 807; Martin v. Chandis Securities Co., D.C., 33 F.Supp. 478, 480. 


The evidence here shows that neither the Brennans nor any of the 
other persons named in the summons had had bank accounts of any kind 
with the defendant during the time in question. The only transaction 
that Brennan had with the bank during the period in question was a 
loan on his car. Information concerning the loan dealings has been 
given to the Government by the bank under a previous summons. The 
agent requests the information stated in this summons as to the other 
named persons upon the theory that Brennan may have used their names 
in his dealings as aliases, or that they may have acted as Brennan’s 
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agents or nominees in banking transactions. But the evidence does not 
furnish a basis upon which such a suspicion might be justified. Anthony 
Ficocello was the only one of the other persons named in the summons 
who had any dealings with the bank. He, like Brennan, had a car loan. 
And nothing in this record shows that Brennan may have been related 
to that loan. Moreover, the evidence is that none of the other persons 
named in the summons was a customer of the bank in any manner dur- 
ing the period in question. 


The Government bases its case primarily upon the theory that the 
agent’s experience in other cases has indicated to him that when the 
persons have had one transaction with a bank, they may have had more 
with other persons through that same bank. So the Government sus- 
pects that because Brennan had a loan from this bank on his car, he had 
other business dealings through the bank with other persons by way of 
cashier’s checks, money orders, etc. But the Government has failed to 
show any facts to support that conclusion. 


The testimony shows that in order to satisfy the summons for the 
period which the Government seeks to check, the defendant bank would 
be required to examine the face and back of 58,577 items in addition to 
the endorsements thereon. It would also be required to examine 5,697 
duplicates of the cashier’s checks in order to ascertain the name of the 
purchaser. A requisition also exists for each of these 58,577 items. And, 
in addition, supporting documents such as ledger sheets, deposit slips, 
clearings records, cash sheets, etc., exist for all of the items. To satisfy 
the Government’s summons, all these papers and records would have to 
be checked by the bank at its own expense. The papers which the Gov- 
ernment seeks are not already segregated from others of similar kind. 
The cashier’s checks, money orders, etc., which the Government requests 
are commingled with others. Some of the papers, such as the supporting 
records, might divulge only cumulative facts and might, in the final 
analysis, not be required by the Government. But just a brief summary 
indicates the very substantial job which the bank must perform if it is 
to obey the summons even in a general way. The agent’s offer to make 
the examination himself would not lessen the burden of the bank. Ob- 
viously, the bank should not be required to turn over to the agent all 
cashier’s checks, bank money orders, and certificates of deposit pur- 
chased by all customers of the bank during the five-year period in ques- 
tion. See First Nat. Bank of Mobile v. United States, 5 Cir., 160 F.2d 
532. The only way in which the bank could comply with the order, 
according to the evidence, would be to place some three or four bank 
employees upon the task of searching and examining all the records 
enumerated, which would reasonably consume three or four days of 
the employees’ exclusive time. 
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The performance of this substantial job by the bank at the expense 
of the bank can be made reasonable and within the scope of the statute 
only if there is some factual indication that there is some likelihood that 
among some of the thousands of documents which the bank would be 
required to check will be papers which have a bearing on the tax liability 
of the taxpayer under investigation. That proof is lacking here. For 
there is not sufficient proof to establish that by the bank’s work any 
documents may be found which relate to the Brennans. The agent’s 
opinion concerning the possibility of finding something is not binding 
on the Court. See First Nat. Bank of Mobile v. United States, supra, 
160 F.2d at page 535. To disregard this lack of proof, ignore the burden 
on the bank, and look only to the fact that tax fraud investigations must 
be given liberal scope would give the Government a blank summons 
whose limits need be drawn only by the imagination. Such a limitless 
right and power obviously was not intended by the statute. Martin v. 
Chandis Securities Co., D.C., 33 F.Supp. 478, 480. That a bank may be 
compelled in many instances to produce the matter which this bank seeks 
to withhold upon the theory of unreasonable burden is apparent. But 
greater proof either of the possibility of finding documents bearing upon 
the tax liability of the taxpayer or of the small burden upon the bank 
in proportion to the expected degree of success must be more evident 
than here. This case comes very close to, if not within, the situation 
noted by Judge Learned Hand in McMann v. Securities and Exchange 
Comm., supra, 87 F.2d at page 379, where he said, “No doubt a subpoena 
may be so onerous as to constitute an unreasonable search. (Citing 
cases.) Even then, the sanction is unobjectionable, unlike a descent 
upon one’s dwelling or the seizure of one’s papers; the search is ‘un- 
reasonable’ only because it is out of proportion to the end sought, as 
when the person served is required to fetch all his books at once to an 
exploratory investigation whose purposes and limits can be determined 
only as it proceeds.” Judge Hand held that in the case before him the 
investigation “was no such ‘fishing excursion.’” That is not the situa- 
tion here. But the hypothetical situation noted by Judge Hand is basically 
present here. 

The Government earnestly points to First Nat. Bank of Mobile v. 
United States, 5 Cir., 160 F.2d 532, wherein a request similar to the 
instant one was involved. But the trial court’s opinion in that case, 67 
F.Supp. 616, shows, at page 619, that the bank in that case consented 
to furnish the material concerning the taxpayer. The only controversy 
upon which the Court ruled was whether the bank was required to 
permit the internal revenue agent to examine papers which did not 
involve the taxpayer in any manner. The appellate court’s opinion held 
that the bank was not required to grant the Bureau access to money 
orders, cashier’s checks, etc., of other persons because such money orders, 
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etc., had no bearing upon the tax liability of the taxpayer under investi- 
gation. Neither the trial court nor the appellate court determined in 
the Mobile bank case the controversy now before this court in this case. 
The cases cited by the Government concerning the nature of the inquiry 
and the inapplicability of the Fourth Amendment may be in point for 
the general principles cited and the facts to which they were applied in 
the cited cases. But they do not require a granting of plaintiff’s petition 
on the facts and issues before this court. 

In view of these premises, therefore, the order sought by the Govern- 
ment must be, and hereby is, denied, without prejudice, however, to a 
new petition and proper showing should such a proper showing be pos- 
sible at a later date. 


An exception is reserved. 





Pennsylvania Rules Against Bank’s 
Release from Stop-Payment Liability 


A Pennsylvania court has recently ruled that a clause in a 
bank’s stop-payment order exempting it from liability for inad- 
vertent payment of the check is invalid, and does not protect 
the bank where payment of the check is made due to the negli- 
gence of the bank. Decisions in Ohio, California, and New 
Jersey have reached a similar result. The exculpatory clause, 
however, has been upheld in New York and Massachusetts. 
Thomas v. First National Bank of Scranton, Court of Common 
Pleas, County of Lackawanna. The opinion of the court is as 
follows: 


EAGEN, J.—This is an action in assumpsit tried before the writer 
without a jury wherein the facts are stipulated. 


The plaintiff, a business depositor with the defendant bank, drew 
and delivered a check upon his account to and in favor of a third party. 
Before the check was presented for payment to the bank, the depositor 
orally notified the bank not to pay it and then signed a written form 
known as a request to stop payment. The check was subsequently pre- 
sented and paid by employees of the bank through “inadvertence, acci- 
dent or oversight.” The bank deducted the amount paid from the 
plaintiff's account and refuses to restore the amount paid to plaintiff's 
credit. This suit followed. 


The issue presented, one of first impression in Pennsylvania, involves 
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the legal significance of the formal request to stop payment of the check. 
Inter alia it contained the following: 


“The undersigned agrees to hold the above Bank harmless and 
to indemnify it against any loss, expenses and costs resulting from 
non-payment of the said check. Should the check be paid through 
inadvertence, accident or oversight, it is expressly agreed that the 
Bank will in no way be held responsible. The Bank receives this 
request upon the express condition that it shall not be in any way 
liable for its act should the check be paid by it in the course of its 
business. The undersigned agrees to be legally bound thereby.” 


This court recently decided a case of somewhat similar facts against 
the Bank. See Joseph Michaels vs. First National Bank of Scranton, 
Pennsylvania, No. 769 January Term 1949. However, therein one of the 
findings of the court was that the execution of the release contained in 
the written notice to stop lacked consideration. Since that decision, the 
bank has caused to be added to the release the express language of the 
Uniform Written Obligations Act of May 13, 1927, P. L. 985 (33 P. S. 6) 
stating that the signer “agrees to be legally bound.” This statute has 
been held constitutional and is interpreted to mean that the defense of 
lack of consideration is not valid in an action upon an instrument con- 
taining the express language of the statute. The words “agrees to be 
legally bound” import a consideration. See Balliet vs. Fetter, 314 Pa. 
284; and Rekas vs. Dopkavich, 362 Pa. 292; and, Central-Penn National 
Bank vs. Tinkler, 351 Pa. 123. Therefore, the decision in the Michaels 
case (supra) is not controlling. However, the ultimate result is the 
same. For in our considered opinion, the release involved is of no 
legal effect. 

A bank depositor, who draws a check upon his account, retains the 
right to countermand payment at any time before it is paid. Under the 
reciprocal rights and obligations inherent in the contractual relationship 
between the bank and the depositor, it is the legal duty of the bank to 
exercise reasonable care not to pay a check upon which it has received 
adequate and reasonable notice to stop payment. A purported release 
holding the bank blameless even though it fails to exercise reasonable 
care and pays the check through its own negligence is against public 
policy and therefore void. 

A search of pertinent authorities indicates a sharp difference of opinion 
in other jurisdictions. See 175 A. L. R. 79, 82. New York and Massa- 
chusetts uphold the legality of such a release. See Gaita vs. Windsor 
Bank, 251 N. Y. 152, 167 N. E. 203 and Tremont Trust Company vs. 
Burack, 235 Mass. 398, 126 N. E. 782. On the other hand Ohio, Cali- 
fornia and New Jersey rule to the contrary. See Speroff vs. First 
National Trust Co. 149 Ohio St. 415, 79 N. E. 119; Hiroshima vs. Bank 
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of Italy, 78 Calif. App. 362, 248 Pac. 947 and Reinhardt Electric Co. vs. 
The Passaic-Clifton National Bank & Trust Co. Superior Court of New 
Jersey, 84 Atl. Rep.(2d) 741. 

We appreciate this presents a substantial problem for a large banking 
institution. However, it is one of the hazards of the business and any- 
one engaged in a business for profit must suffer the disadvantages as 
well as enjoy the benefits incident thereto. 

Therefore, this 6th day of February, 1952, judgment is entered in 
favor of the plaintiff, E. J. Thomas, and against the defendant, First 
National Bank of Scranton, in the sum of $1225.00. (Twelve Hundred 
and Twenty-Five Dollars) with interest thereon from October 16, 1950. 

This is a Decree Nisi to become absolute unless within twenty (20) 
days exceptions thereto are entered of record. 

E. J. Thomas vs. First National Bank of Scranton, in the Court of 
Common Pleas of the County of Lackawanna, No. 550 September Term 
1951. 

It is the unanimous and considered opinion of the Judges of this 
Court that the Chancellor correctly decided the issue of law presented 
herein. 

The case of Cohen vs. The State Bank of Philadelphia, 69 Pa. 
Superior Ct. 40, is not controlling. The decision therein must be limited 
to the peculiar facts that the case itself presented. 

In determining the legal effect of the release involved, we feel the 
nature of the relationship existing between the bank and its depositors 
must be seriously considered. While it has been said in the pertinent 
New York cases that the bank and its individual depositors deal on the 
same bargaining level, one who is realistic must see that this is just not so. 

The printed form of the stop order and release is completely within 
the control of the bank. The wording has been carefully selected and 
arranged by able counsel to achieve a desired legal effect in favor of 
the bank. The worried depositor at the time he is requested to sign 
such a stop order and release is entirely unaware of his legal rights in 
respect thereto, unless he is fortunate and farsighted enough to engage 
legal counsel beforehand. Finally, the bank in the business of finance for 
profit is in a much better position to withstand and pass on such a loss 
than the poor individual depositor, who may well be financially ruined 
as a result of the mispayment made through the bank’s negligence. While 
it may be argued that relative economic strength of the parties should 
not be a determining factor, it is one of the elements even if minor, to be 
considered in deciding the validity of an exculpatory contract voiding 
obligations imposed by law. . 

Under such circumstances, to release completely discharging the bank 
for any loss to its depositor suffered through its negligent acts in the 
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future is, in our opinion, definitely void and against public policy. 

We note that the writers of the proposed final draft of the “Uniform 
Commercial Code” Section 4-202 (1950) viewed this situation more or 
less as we do. It provides that a customer may stop payment on an 
item payable for his account if he gives the prescribed notice, and also 
that the bank may not contract away its legal obligation in regard 
thereto. 

Therefore, this 5th day of May 1952, the exceptions to the Decree 
Nisi are dismissed. A final and absolute judgment is entered in favor 
of the plaintiff and against the defendant. 





Checking Account Dormant for 20 Years 
Presumed Paid 


In 1951 the plaintiff brought suit against the Chase National 
Bank to recover the sum of $2,698 allegedly deposited 
in her checking account in 1927 and 1928. The plaintiff showed 
proof of the deposits and testified that she had no recollection 
of any withdrawals. She testified in explanation of her failure 
to demand payment for 23 years that she had forgotten the 
deposits and had only recently discovered records of them. The 
bank showed that it maintained regular records of unpaid 
accounts which did not show any indebtedness to the plaintiff. 
The bank explained the absence of any record of the plaintiff’s 
deposit in that it customarily destroyed records of accounts 
fully paid and closed for 10 years. The bank further showed 
that accounts dormant for 15 years were advertised and paid 
over to the state pursuant to law. The plaintiff’s account was 
not listed in the bank’s records of escheated deposits. 


The court held that, although the statute of limitations had 
not run on the plaintiff’s claim since there had been no demand 
on the bank, the bank was protected by a presumption of pay- 
ment after the lapse of twenty years. The plaintiff could over- 
come this presumption only by showing evidence of non-pay- 
ment of which there was none in this case. Boscowitz v. Chase 
Nat. Bank of City of New York, Municipal Court of City of 
New York, 111 N.Y.S.2d 147. The opinion of the court is as 
follows: 
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SILVERMAN, Justice—Two actions were instituted by the plaintiff: 
one for $1,000 and another, for $1,490. At the commencement of the 
trial and by consent, these actions were consolidated and the amount 
demanded was increased to $2,693. The consolidated action is brought 
by a depositor to recover the aforesaid sum of $2,693 deposited in a 
checking account with the defendant bank between September 27, 1927 
and January 13, 1928. Demand for payment was made in 1951 and pay- 
ment refused. The actions were then commenced. The answers of the 
defendant consisted of a general denial and various statutes of limitation. 
Upon the trial, however, the defendant’s proof was predicated upon a 
defense of payment, to which no objection was raised. The parties 
thereby framed their own issues. 


The plaintiff produced documentary proof of the deposits and then 
testified that she had no recollection of having withdrawn the funds 
from the bank. She further testified, in explanation of her omission to 
demand payment for some twenty-three years, that she had forgotten 
about the deposits until she discovered the records thereof. The plaintiff 
is a portrait painter and had traveled extensively throughout Europe 
from February, 1928 until 1933 when she returned to the United States 
and remained here for about one and a half years. Thereafter, she 
went back to Europe until 1937, when she again returned to the United 
States, since which time she has been here continuously, except that in 
1949 she returned to Europe to settle the affairs of a sister who had died 
in Germany. At that time, she brought back some of her furniture 
which she had previously left in Europe and in December of 1950 she 
found the records of the deposits here involved. 


Defendant’s evidence consisted of testimony by four officers and em- 
ployees, each of whom had been employed by the bank for upwards of 
twenty years. These witnesses testified cumulatively that defendant 
regularly retains records of all open and unpaid accounts; that diligent 
searches had been made after plaintiff’s demand and that defendant has 
no record of any account with or indebtedness to plaintiff. 


Defendant’s witnesses explained the absence of any such record by 
testifying that defendant customarily destroys records of accounts which 
have been fully paid and closed for ten years; that when an account at 
defendant’s 57th Street branch (where plaintiff alleges her deposits 
were made and her account maintained) has been dormant for ten years, 
the balance in that account is transferred to defendant’s head office; that 
when such an account has been dormant for another five years, defend- 
ant’s head office advertises the same and pays the unclaimed balance 
therein to the Comptroller of the State of New York, pursuant to law; 
that defendant has a complete and accurate record of all such transfers 
and payments; that no account in plaintiff’s name appears therein. 
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In my opinion, the sole issue to be determined in this case is the effect 
of the failure of the plaintiff to demand her money or institute proceed- 
ings against the bank for about twenty-three years. 

The plaintiff contends that the statute of limitations in an action for 
a bank deposit does not begin to run until a demand has been made. 
Civil Practice Act, § 15. 

It is defendant’s contention that its proof supports the presumption 
of payment arising from the lapse of over twenty years from the accrual 
of a right to demand payment and it further contends that the plaintiff 
has failed to sustain the burden of proof of nonpayment imposed on her 
by the aforesaid presumption of payment. 

The plaintiff further contends that under the common law, under 
certain circumstances, there was a presumption of payment after the 
lapse of twenty years, but that by the enactment of the Code of Civil 
Procedure and the Civil Practice Act, such a presumption was superseded 
by the various statutes of limitation. In this respect, the plaintiff is 
in error. 


“The presumption of payment from lapse of time is to be distin- 
guished from the bar created by the statutes of limitation.” 34 Am.Jur. 
Sec. 6, page 16; see also 1 A.L.R. 780. 

In the Matter of Fisher’s Estate, 173 Misc. 848, at page 850, 19 
N.Y.S.2d 361, at page 362, the late Surrogate Foley stated: 


“The accounting executor relies upon the presumption of payment 
because of the lapse of the long period of time since the claim arose. 
The facts surrounding the claim and the authorities justify the finding 
of such presumption. (Citing cases.) 

“In Bean v. Tonnele, 94 N.Y. 381, in an action upon a promissory 
note, where a period of more than twenty years had elapsed after the 
note became due, it was held that although the statute of limitations was 
not a bar because of the nonresidence of the defendant, yet the lapse of 
time raised the presumption of payment. 


“In Conkling v. Weatherwax, 181 N.Y. 258, 267, 73 N.E. 1028, 1031, 
where an action was brought to enforce a legacy as a lien upon real 
estate brought over thirty years after the death of the testator, the court 
held that the burden of proving non-payment rested upon the plaintiff. 
In the discussion of the authorities and the facts of the case, the court 
there said [181 N.Y. at page 267, 73 N.E. 1028]: 

“*The right of the plaintiff to her legacy arose over 30 years before 
the action was brought, which gave rise to a presumption of fact that it 
had been paid. (Citing cases.) 


“<*“An unexplained neglect to enforce an alleged right for a long 
period casts suspicion upon the existence of the right itself,” and “it is 
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the law of courts of equity, independent of positive legislative limita- 
tions, that they will not entertain stale demands.” (Citing cases.)’” 
See also Matter of Rutherfurd’s Estate, 182 Misc. 1019, 1023, 46 N.Y. 
$.2d 871, 874. | 


The plaintiff, in explanation of her omission to demand payment for 
some twenty-three years, testified that she had forgotten about the de- 
posits until she discovered the records thereof in December, 1950. Her 
testimony indicated that she had a vague and confused recollection of 
the transaction on which her suit is based and that she has no independ- 
ent recollection of not having withdrawn the money. 


Where a claim or demand has not been asserted for over twenty 
years, no judgment should be rendered thereon except on clear and 
convincing proof of its nonpayment. To hold otherwise would be unfair 
and unjust to the alleged debtor. Records may have been destroyed, 
as in the case at bar; witnesses may not be available, and even if 
available, they may have forgotten all about the transactions. These 
and other considerations form the basis of the rule that old and stale 
claims are presumed to have been paid. 

In my opinion, the plaintiff has failed to establish her cause of 
action by such clear and convincing proof as is required to justify the 
rendition of a judgment in her favor. Sheafer v. Woodside, 257 Pa. 
276, 101 A. 753, 1 A.L.R. 775; Gaines v. Miller, 111 U.S. 395, 399, 
48.Ct. 426, 28 L.Ed. 466. 


Judgment is directed for the defendant. 





Correspondent Bank Receiving Draft for 
Collection Held Directly Liable to 


Customer of Forwarding Bank 


The plaintiff had sold livestock to Eckler. Payment was 
to be made on drafts drawn on Eckler by the plaintiff. These 
drafts were forwarded via the plaintiff’s local bank to a cor- 
respondent bank for presentment to Eckler. The correspond- 
ent bank was given instructions, accompanying the draft, that 
if the draft was not paid on presentment the forwarding bank 
was to be notified by telegram. The draft was not honored on 
presentation, but notice of this fact was not given the forward- 
ing bank until several days later. During this period of time 
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Eckler was in serious financial circumstances and owed several 
thousands of dollars to the correspondent bank which already 
had brought suit against Eckler. 


The court held that the correspondent bank was the agent 
of the plaintiff and in failing to notify the plaintiff of Eckler’s 
default on the drafts it was liable to the plaintiff for his loss. 
Grant County Deposit Bank v. McCampbell et al, United 
States Court of Appeals, 194 F.2d 469. The opinion of the 
court stated in part: 


The appellees, partners engaged generally in the business of dealers 
in live stock, recovered judgment in the District Court against J. W. 
Eckler and the appellant Bank in the sums of $4,046.99 and $3,385.13 
with 6% interest thereon, representing the purchase price of two ship- 
ments of cattle purchased by Eckler and for failure on the part of the 
Bank to properly handle two drafts in said respective amounts, drawn 
on Eckler and forwarded through banking channels by the appellees to 
the appellant for collection. The bank has taken this appeal.... 


With respect to the merits of the case, the District Judge made the 
following Findings of Fact. The appellees, per instructions from Eckler, 
who had purchased live stock from them, issued sight drafts covering 
the shipments, which drafts were deposited in the First National Bank 
of Montgomery, Alabama, with instructions to forward to the appellant 
Bank at Williamstown, Kentucky, for presentation and collection. The 
drafts were accompanied with instructions that if they were not paid 
upon presentation the forwarding bank was to be notified by telegram. 
The drafts were not honored upon presentment, but notice of this fact 
was not given to the forwarding bank for several days thereafter. During 
this period of time and prior thereto, Eckler was in seriously depressed 
financial circumstances and owed several thousand dollars to the Grant 
County Deposit Bank. The Bank had instituted action in the State 
court against him for $12,460 and had asked for a general order of 
attachment. The Bank nevertheless withheld this information from the 
appellees and permitted it to advance credit to an individual whom it 
knew was not solvent, and thereafter extended credit, contrary to in- 
structions, in making collection. The District Judge ruled that the 
appellant Bank was the agent of the appellees, that as such agent it was 
its duty to fully disclose the facts to its principal, and if the drafts were 
not honored upon presentation to follow its instructions explicitly with 
reference to notice of dishonor, and that in failing to perform these duties 
the appellant Bank was liable for the resulting loss. 


Appellant contends that the Trial Judge was in error in disposing of 
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the case by summary judgment proceedings, pointing out that whether 
it acted negligently in handling the drafts was a question of fact for the 
jury. Sartor v. Arkansas Natural Gas Corporation, 321 U.S. 620, 64 
S.Ct. 724, 88 L.Ed. 967. But liability in this case was not dependent 
entirely upon negligence. Independent of negligence, the foregoing facts 
showed that the appellant failed to follow the instructions of its for- 
warding bank and without authority extended credit to Eckler by not 
requiring him to pay the drafts upon presentment, although well aware 
of his unsatisfactory financial condition. The facts pertaining to this 
phase of the case were established mainly by appellant’s own witnesses 
and involved no genuine issue for submission to a jury. Liability followed 
from them as a matter of law and the Trial Judge was correct in so ruling. 
Kentucky Revised Statutes, §§ 357.020, 357.050; Second National Bank 
of Louisville v. Merchant’s National Bank, 111 Ky. 930, 65 S.W. 4, 55 
L.R.A. 273; Long v. Bank of Commerce, 38 S.W. 886, 18 Ky. Law Rep. 
922; Bank of Forest v. Capital National Bank, 173 Miss. 99, 160 So. 578, 
101 A.L.R. 589, annotation, at page 593. 


The judgment is affirmed. 





Transferee of Note and Mortgage Held Not 
Holder in Due Course Where Instrument of 
Assignment Not Attached to Note 


The original holder of a note and mortgage transferred 
them to the defendant by a separate instrument of assignment. 
There was no indorsement on the note which was admittedly 
negotiable. At the time of the transfer all three instruments 
were simply fastened together with a clip. The court ruled 
that since there was no indorsement on the note itself or on an 
instrument attached to the note as required by the Negotiable 
Instruments Law the holder of the note and mortgage was not 
a holder in due course. Bailey et al. v. Mills et al., Supreme 
Court of Alabama, 58 So.Rep. 2d 446. The opinion of the 
court is as follows: 


SIMPSON, J.—Bill by appellees, Mills to cancel their note and 
mortgage given on a lot in Mobile, Alabama, and for other relief. 


The payee of these instruments had, prior to their maturity, trans- 
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ferred and delivered them to appellants, who claimed to be holders in 
due course. 

On the evidence presented it was satisfactorily shown that there was 
a failure of consideration of the instruments, which would have entitled 
the appellees to rescind the transaction incident to their execution and 
to have them cancelled as against the original holder. So the real ques- 
tion is whether the appellants as transferees of the holder acquired the 
note (and the mortgage securing) by proper indorsement so as to con- 
stitute them holders in due course, with that defense unavailing against 
the validity of the instruments. 


The trial court decided the issue against appellants and granted ap- 
pellees relief. We think the authorities in this jurisdiction, as well as 
generally, sustain that conclusion. The note was “payable to order” and 
the indorsement of the payee nowhere appeared on it (or for that matter 
on the mortgage either), although there was ample space for such, re- 
sulting that the transfer was a common law assignment merely and the 
transferees took no better title than the original holder. 


For one to be a holder in due course of an order instrument “The 
indorsement must be written on the instrument itself or upon a paper 
attached thereto.” Code 1940, Title 39, § 33. A written indorsement 
upon another and entirely distinct instrument is not permissible and will 
not have the effect of passing the legal title of such a negotiable instru- 
ment so as to make the transferee a holder in due course. “It is indis- 
pensably necessary if, such struments are to fulfill the object for which 
they were designed, that they should carry with them the indicia by 
which their ownership is to be determined; otherwise, their value as a 
circulating medium would be largely curtailed, if not entirely destroyed. 
Adding an allonge when necessary or convenient is permissible only be- 
cause furthering the object of their creation, viz. free and unrestrained 
negotiability. This is and can be the only exception to the rule... .” 
Haug v. Riley, 101 Ga. 372, 29 S.E. 44, 46, 40 L.R.A. 244. 

Here there was no such requisite indorsement. The instruments 
purported to have been transferred to appellants by a separate instru- 
ment of assignment given by payee to appellants, all three documents 
(according to appellants’ testimony) being fastened together with a gem 
clip. This was not sufficient to meet the rule of the authorities—especially 
of our own—and to rise to the dignity of a negotiation of the instruments 
so as to make appellants holders in due course. Clark v. Thompson, 194 
Ala. 504, 69 So. 925; Tennessee Valley Bank v. Williams, 246 Ala. 563, 21 
So.2d 686; Plattsmouth State Bank v. Redding, 128 Neb. 268, 258 N.W. 
661; Haug v. Riley, supra; Bishop v. Chase, 156 Mo. 158, 56 S.W. 1080; 
Bergmann v. Puhl, 195 Wis. 120, 217 N.W. 746, 56 A.L.R. 915; Doll v. 
Hollenbeck, 19 Neb. 639, 28 N.W. 286; 10 C.J.S., Bills and Notes, § 207, 
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page 692, § 235, page 725; 56 A.L.R. 921; 87 A.L.R. 1186, note c; 3 Words 
and Phrases, pages 232-233; Code, supra. Title 39, §§ 32 and 33. 

Our case of Clark v. Thompson, supra, is a leading case on the sub- 
ject and, construing the quoted provision of the negotiable instruments 
law with respect to the indorsement of a negotiable instrument by “a 
paper attached thereto,” so as to make the transferee thereof a holder 
in due course, it was there observed: 


“... In order to free the note of the defense available to com- 
plainant against the payee, it was necessary for respondent to 
acquire it in due course by indorsement, as prescribed by the 
Negotiable Instruments Law. Code, §§ 5007-5014 [now §§ 54-61, 
supra]. 

“(2) ‘The indorsement must be written on the instrument itself 

or upon a paper attached thereto.’ Code, § 4986. This is but a 

statutory affirmation of the rule of the old law merchant, which 

allowed indorsements to be made upon an ‘allonge’; that is, upon 

a slip of paper tacked or pasted on to the instrument so as to 

become a part of it. Crawford’s Ann.Neg.Inst. § 690; Crutchfield 

v. Easton, 13 Ala. 337; Brown v. Isbell, 11 Ala. 1009, 1017. But 

the use of the allonge was allowable only when the back of the 

instrument itself was so covered with previous indorsements that 
convenience or necessity required additional space for further in- 
dorsements. . . . Section 4986 of the Code sanctions the use of the 
allonge, but certainly it was not intended to establish the loose 
and undesirable practice of making regular indorsements of com- 
mercial paper by a writing on the back of any other paper or 
document to which it might be temporarily attached, as by pin- 
ning, and, more especially, when there is ample space for indorse- 

ment on the back of the instrument itself.” 194 Ala. 505-506, 69 

So. 925. 

Ruled by the foregoing, therefore, the transfer of the instruments in 
the instant case must be held not to have been a sufficient “indorsement” 
of them under the statute, § 33, to make the appellants holders in due 
course. 

We are in doubt, however, as to the propriety of that phase of the 
decree (challenged by assignment of error 4) which ordered the register 
to deliver to complainants the note, then already matured. While the 
complainants (appellees) had a good defense to it and the court properly 
held them not liable thereon, that status did not prevail as between the 
appellants (transferees of the note) and the payee (transferor), since 
the contractual obligation was not the same and the transferor might 
still be liable to the transferees thereon. Code 1940, Title 39, § 67. The 
note was the property of the appellants and the decree should not have 
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required its delivery to appellees. 12 C.J.S., Cancellation of Instruments, 
§ 78, page 1082; Huston v. Roosa, 43 Ind. 517. To the extent thus indi- 
cated, therefore, the decree will be here modified. 

Modified and affirmed. 


LIVINGSTON, C. J., and FOSTER and STAKELY, JJ., concur. 





Statute of Limitations on Forged Traveler’s 
Checks Does Not Begin to Run Until 
Demand by the Purchaser 


The plaintiff purchased $400 of American Express travel- 
er’s checks in January of 1946. Soon thereafter the checks 
were stolen and honored by the Express Company on a forgery 
of the plaintiff's counter-signature. ‘The checks were actually 
paid on January 14, 1946, but the plaintiff did not make de- 
mand on the Company until April 18, 1947. Contrary to the 
contention of the Express Company that the plaintiff’s cause 
of action accrued at the time of payment on January 14, 1946, 
the court held that the period of limitations would be counted 
from the date of demand, April 18, 1947, and that therefore 
the plaintiff was not barred by the statute of limitations. 

The decision seems wrong in not affording an issuer of 
traveler’s check a proper degree of protection from stale claims. 
Under the rule announced by the court a holder might wait 20 
years before notifying the issuer of his loss and yet be well 
within the statute of limitations. Walliams v. Clark, Supreme 
Court, 112 N.Y. Supp. 2d 27. The opinion of the court is as 
follows: 


McAVOY, J.—This is a motion by defendant, pursuant to Rule 
107 (6) of the Rules of Civil Practice, for judgment dismissing the com- 
plaint herein on the ground that the cause of action alleged did not 
accrue within the time limited by law for the commencement of an 
action thereon. 


The complaint alleges that plaintiff in the first week of January, 1946, 
purchased from an agent of defendant at Plymouth, Pa. twenty travelers 
checks in the total sum of $400, each check being of the $20 denomina- 
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tion; that each was signed by plaintiff in the presence of the defendant’s 
agent; that thereafter plaintiff cashed four checks, worth $80; that on or 
about January 8, 1946, the remaining sixteen checks, in the amount of 
$320, became lost or stolen and the plaintiff at once gave notice thereof 
to defendant; that thereafter defendant honored said checks without 
plaintiff's countersignature appearing thereon; that plaintiff on and since 
the 18th day of April, 1947, duly demanded payment of said checks from 
the defendant, and the same was refused. 


The defendant’s affidavit, submitted in support of this motion to dis- 
miss the complaint, shows that the checks in question were presented for 
payment to the defendant within a few days after the alleged loss, and 
all paid by the defendant by January 14, 1946. 


It is defendant’s position on this motion that the cause of action al- 
leged in the complaint accrued the moment defendant cashed the lost 
checks with the allegedly forged countersignatures; that since all such 
checks were paid by January 14, 1946, this action, which was not com- 
menced until January 31, 1952, is therefore barred by the six-year 
statute of limitations, because it is an action for breach of contract. 


Photostatic copies of the travelers checks issued by the defendant and 
attached to the moving papers herein were in substantially the following 
form: 


U.S. Dollar Travelers Cheque Number 
When Countersigned Below Before Cashing Write 
with this Signature Here City and Date 
(Signature of Purchaser) 19 


OPPO eee eee eee eee EEE OEE E ESET EOEOEEEEEESESEOEESEEEEEOEEEESEEEES =§-«« EEE ESESESEE SEES EES OO SESE SES ESESESEEESESSESEESESEESESEEES 


AMERICAN EXPRESS COMPANY 
At Its Paying Agencies 


Pay this Cheque from our 
nN iit cieiiesccnscnctintniionncdecctapnnernibccnicntictoaasaionesand $20.00 


Countersign Here in Presence 
of Person Cashing 


Pree rere Irereee rrr rier iri terri irre rit irri iii iii iT) 


CORO eee eee renee esse eres eee s eee eeeeeeeeeeeeeeseeeseesee® 


Treasurer. 


When the plaintiff purchased these checks he deposited with the 
defendant moneys in their face amount. In effect, he opened an account 
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with the defendant in much the same manner as one would open an ac- 
count with a bank. The transaction was essentially a deposit and not 
a loan. The defendant’s obligation to pay arose only after the checks 
were countersigned by plaintiff and a demand for payment made, either 
by plaintiff or his lawful transferee. 


No right of action would accrue thereon against the defendant until 
after such demand and a refusal of payment. Hence, the statute of 
limitations would begin to run from the time of the demand and not be- 
fore. See Payne v. Gardiner, 29 N.Y. 146; Boughton v. Flint, 74 N.Y. 
476, 482; Smiley v. Fry, 100 N.Y. 262, 3 N.E. 186; Sheldon v. Heaton, 
88 Hun 535, 537, 34 N.Y.S. 856, 857; Bank of British North America v. 
Merchants National Bank of the City of New York, 91 N.Y. 106; Walzer 
v. Manufacturer’s Trust Company, 160 Misc. 803, 290 N.Y.S. 879; Matter 
of Bank of United States, 243 App.Div. 287, 291, 277 N.Y.S. 96, 101. 


The checks here involved were in the nature of certificates of deposit, 
and defendant was not bound to pay the deposit represented thereby 
until they were produced and surrendered properly countersigned. 


“That a certificate of deposit is not due until actual demand has long 
been settled in this state.” Cottle v. Marine Bank, 166 N.Y. 53, 58, 59 
N.E. 736, 737, Payne v. Gardiner, Boughton v. Flint, Smiley v. Fry, 
supra. 


Here the complaint alleges, and we must deem it true for the purposes 
of this motion, that demand for payment of the checks was not made 
until April 18, 1947. Until that time no cause of action accrued against 
the defendant, and hence this action is not barred by the six-year statute 
of limitations. 


The defendant relies solely upon the authority of Sullivan v. Knauth, 
220 N.Y. 216, 115 N.E. 460, L.R.A.1917F, 554, to sustain its argument 
here that when defendant cashed the checks upon allegedly forged coun- 
tersignatures, it breached its contract with the plaintiff, and his right 
of action accrued as of that time and is therefore now barred by the six- 
year statute. 


It is significant that this case has apparently not been cited since. 
The question as to when the cause of action accrued and the statute of 
limitations commenced to run on plaintiff’s claim in that case was not 
an issue before the court and not directly passed upon. Consequently, 
any observation of the court bearing indirectly upon that question must 
be considered as dictum and not controlling here. 


Therefore, the motion of the defendant is denied with $10 costs to t* 
plaintiff. 


Submit order in accordance herewith. 
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L.LS.A. Bank Insurance Savings Plan 
Held Legal 


The Supreme Court of Missouri has upheld the validity of 
a plan for cooperation by banks and insurance companies for 
attracting bank depositors and selling life insurance. Under 
the plan, “life insurance-savings account” known as L.I.S.A., 
a depositor opens a special savings account in a bank and re- 
ceives a life insurance certificate up to the amount of $2,000. 
The depositor agrees to make monthly deposits of a stated 
amount until the value of the policy is reached. If he dies 
before then, however, the insurance company pays the bene- 
ficiary the difference between the amount deposited and the 
value of the policy. 


The court ruled that the plan was an appropriate method of 
guaranteeing the bank a constant flow of deposits, and that the 
plan was within the powers of the chartered bank and did not 
contravene public policy. Mutual Bank & Trust Co. v. 
Shaffner, Supreme Court of Missouri, 248 S.W.2d 585. The 
opinion of the court is as follows: 


LOZIER, Commissioner—Plaintiff-appellant bank and trust company 
(herein called the bank) and plaintiff-appellant insurance company 
(herein called the insurer), both Missouri corporations, filed a declara- 
tory judgment action against defendant-respondent State Finance Com- 
missioner (herein called the Commissioner) and the State Superintendent 
of Insurance (herein called the Superintendent). Defendants answered. 
The case was submitted on the pleadings. The trial court found for de- 
fendants. Plaintiffs appealed. 


As both defendants are “state officers,” the appeal is properly here. 
Art. V, Sec. 3, 1945 Const.,2 V. A. M.S., p. 31. See In re Wellston Trust 


Co,. Mo. Sup., 131 S. W. 2d 720; Klaber v. O’Malley, Mo. Sup., 90 S. W. 
2d 396. 


The cause involves the validity of a proposed arrangement (herein 
called the plan) whereby the insurer is to insure under a group policy, 
for specified lengths of time and under certain conditions, the lives of 
the bank’s depositors making deposits of a certain type. The petition 
outlined the plan. Defendants’ answer challenged its legality. The trial 
court held that the plan: Was not within the bank’s express powers and 
was “not necessary or rightly incident to the exercise of” its express 
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powers, and involved employment of its money in trade or commerce 
in violation of Secs. 362.200 and 363.270. (This and all subsequent stat- 
utory references are to both RSMo 1949 and V. A. M. S. unless otherwise 
indicated.) Plaintiffs were enjoined from putting the plan into effect. 


Essentially, the plan consists of three contracts. The first is one 
between the bank and the insurer. Its terms are contained in a “Group 
Savings Certificate Policy.” The insurer agrees that: subject to the 
terms of “this policy and the representations made in each application 
made to [the bank] for the purchase of an Insured Life Savings Certifi- 
cate which shall be accepted by the bank, to pay immediately upon 
receipt of due proof of the death of the Purchaser [depositor] prior to 
the completion of all of his monthly deposits, an amount of insurance 
equal to the difference between the maturity value of the Certificate, 
exclusive of interest, and the amount deposited by the Purchaser up to 
the date of his death. The amount of insurance effective on the life of 
a Purchaser [not exceeding $2,000, is] an amount equal to the difference 
between the maturity value of the Certificate, exclusive of interest, and 
the amount deposited in the Insured Life Savings Account at the time 
of the Purchaser’s death. In the event of the death of the depositor 
before interest at the rate of —% per year upon the deposits to such 
account shall equal or exceed the cost of insurance upon the life of such 
depositor, the amount of insurance shall be increased by such difference.” 
The insurance commences when the bank issues its Certificate and con- 
tinues “month to month as long as the bank pays the premium for the 
insurance on the lives of the Purchasers insured under this policy. Insur- 
ance hereunder extends to those individuals who have purchased from 
the bank Insured Life Savings Certificates while in good health and who 
have kept their Certificates in force by making the required deposits and 
who have not withdrawn any funds from said account before its ma- 
turity.” The policy does not cover Purchasers who, at the time of pur- 
chase, are under 1 or over 50 years of age. The bank agrees not to 
knowingly issue a Certificate to any applicant in ill health, “and any 
such insurance shall be void.” 

The bank is to furnish the insurer monthly reports of the total of 
the maturity values of all Certificates in force, less the total amounts of 
the accounts covered by such Certificates. The basic monthly premium 
rate, 83.3 cents per $1,000 of insurance is adjustable downward annually 
according to mortality savings actually achieved; methods of computing 
the adjusted rates are set out. The policy is renewable annually by 
continuance of premium payments. Either the bank or the insurer may, 
upon 30 days notice, discontinue insurance under the policy as to sub- 
sequent Purchasers. 

The second contract is one between the bank and the depositor.. Its 
terms are set out in the depositor’s Application and the bank’s Certificate. 
The depositor may purchase for himself and as “trustee” for a named 
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“beneficiary” or for himself and a named co-owner. He “makes applica- 
tion to purchase” an “Insured Life Savings Account” of a “Certificate 
maturity value” of $———, “plus accrued interest, which shall be pur- 
chased by” a specified number of consecutive monthly installments in 
stated amounts. The form includes: “I hereby certify and represent 
that I am in good health and that I have not had medical or surgical 
treatment in the last two years for cancer, tuberculosis, circulatory or 
heart condition, kidney trouble, nervous disorder, except as follows: —— 
I request the bank to include me as an insured on my life in an amount 
equal to the difference between the maturity value of the Certificate 
hereby applied for, exclusive of interest, and the aggregate amount of 
the deposit during each month that said Certificate remains in force,” 
but not exceeding $2,000 under all of the depositor’s Insured Life Savings 
Accounts. There is a waiver of nondisclosure of physician-patient com- 
munications. 

The bank then issues the “Certificate For Insured Life Savings 
Account,” certifying that the depositor “has purchased” the Certificate 
with a fixed maturity value, “plus interest on the deposits made by the 
Purchaser.” The Certificate matures upon the making of the final de- 
posit “or upon receipt of due proof of the death of the Purchaser, which- 
ever first occurs.” Receipt of the initial monthly deposit is acknowledged. - 
Monthly deposits are due on the first of the month. “This Certificate 
shall be void if any monthly deposit is not made within 30 days of the 
due date thereof, or in the event of any withdrawal from the Insured Life 
Savings Account. In such event, this account shall be converted into an 
ordinary savings account, less a service charge equal to 1% of the ma- 
turity value of this Certificate. The bank may require, at its option, 60 
days notice in writing of intention to make any withdrawal.” Upon ma- 
turity, the Certificate’s value is the total amount of the deposits, plus 
any life insurance necessary to complete its maturity value. This ma- 
turity value is payable “to the Purchaser, if living, by transferring these 
funds into a regular savings account in the name of the above-named 
Purchaser and beneficiary or joint owner, or if Purchaser is dead, in the 
name of the above-named beneficiary or joint owner. 


“The undersigned bank has secured from the [insurer] a policy of 
life insurance which insures the life of the above-named Purchaser 
in an amount equal to the difference between the maturity value of 
this Certificate, exclusive of interest, and the aggregate amount of the 
deposit during each month this Certificate remains in force. This insur- 
ance is issued in consideration of the statements and representations of 
the Purchaser in his written application for the Insured Life Savings 
Certificate. In the event of a material misrepresentation therein, the 
insurance feature of this Certificate shall be void. 


“Maximum insurance on the life of any Purchaser under all Life 
Savings Accounts issued by the [insurer] shall not exceed $2,000. If the 
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maturity value of all such accounts calls for more aggregate insurance 
than $2,000, the maturity value of the later accounts at death shall be 
reduced to the amount of deposits, interest and insurance remaining 
available within the maximum aggregate of $2,000. 


“In case the [insurer] should disclaim any liability for the insurance 
on the life of the above-named Purchaser or should become insolvent, 
the liability of the bank hereunder is limited to the deposits, plus interest, 
less the service charge, and the bank will assign to the beneficiary or joint 
owner of the account its claim against the [insurer].” 


The Policy, the Application and the Certificate constitute the third 
contract — that between the depositor and the insurer. Adair v. General 
American Life Ins. Co., Mo. App., 124 S. W. 2d 657, 659. 

Has the bank power to effectuate the plan? Both parties cite and 
rely upon: Sec. 5, Art. XI, 1945 Const., 2 V. A. M. S., p. 538, prohibiting 
a corporation from engaging in business “other than that expressly au- 
thorized in its charter or by law”; and Sec. 362.105, authorizing banks 
“to conduct the business of receiving money on deposit,” with or without 
interest. Plaintiffs insist and defendants deny that authorization for 
the plan is implied in this expressly granted power. 

The parties agree that “the settled rule is that a corporation possesses 
only such powers as are expressed or fairly implied in the statute by or 
under which it is created.” Hanlon Millinery Co. v. Mississippi Valley 
Trust Co., 251 Mo. 553, 158 S. W. 359, 363. They also agree that implied 
powers “are defined to be those possessed by a corporation, not indis- 
pensably necessary to carry into effect others expressly granted, and 
comprise all that are appropriate, convenient, and suitable for that pur- 
pose, including as an incidental right a reasonable choice of the means 
to be employed in putting into practical effect this class of powers.” 
State ex inf. Harvey v. Missouri Athletic Club, 261 Mo. 576, 170 S. W. 
904, 909, L. R. A. 1915C, 876. See also: 9 C. J. S., Banks and Banking, 
§ 160, page 343; Fletcher, Cyclopedia Corporation, Penn. Ed. Vol. 6, 
Sec. 2538, p. 384; Malone v. Republic National Bank, Tex. Civ. App., 
70 S. W. 2d 809. 

In his Application, the depositor requests that his funds be placed 
in a special kind of savings account. He agrees that, in the event of 
withdrawal or default in making monthly deposits, the balance (less the 
service charge) shall be transferred to an ordinary or a regular savings 
account. These deposits are undoubtedly either “demand deposits” or 
“time deposits.” Sec. 362.010 and 363.010. Reserves must be kept against 
them. Secs. 362.210, 362.215, 363.290 and 363.300. Under the plan, 
these special deposits remain bank deposits. 

Defendants say that the bank’s use of funds in payment of premiums 
pencils, pocket diaries, calendars and numerous other small articles of 
utility as an act of advertising.” But this plan is more than advertising. 
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As defendants concede, it “is a unique method of building up deposits 
in a bank” and “the primary purpose of the alleged insurance coverage 
is to guarantee to the bank a constant flow of deposits.” This plan is 
not to be condemned merely because it is novel and unique. “Is there 
anything whereof it may be said, See, this is new? it hath been already 
of old time, which was before us.” The plan is based upon principles 
consonant with long established banking methods and recognized insur- 
ance practices. It is not inherently wrong. It neither violates the law 
nor contravenes public policy. It appears to be an appropriate, business- 
like means of the exercise of the bank’s powers relating to deposits. 


Defendants say that the bank’s use of funds in payment of premiums 
is “the promotion of the insurer’s insurance business” and the “barter 
of life insurance coverage for periodic payments of money which is to 
be used in the bank’s interest.” Payment of premiums under this group 
life insurance policy is obviously not the use of funds, “directly or in- 
directly, in trade or commerce, by buying and selling ordinary goods, 
chattels, wares and merchandise.” Secs. 362.200 and 363.270. (Cases 
cited by both parties are not in point as they involve, and sustain, a 
bank’s right to finance a customer’s purchase or sale of “ordinary” 
tangible personal property.) We hold that the plan is within the bank’s 
implied powers and does not violate said sections. 


Nor is the contract between the bank and the depositor “unilateral” 
and unenforcable. We agree with defendants that the applicable prin- 
ciple is that stated in Laclede Construction Co. v. Tudor Iron Works, 
169 Mo. 137, 69 S. W. 384, and State ex rel. St. Louis Car Co. v. Hughes, 
348 Mo. 125, 152 S. W. 2d 193, viz.: mutuality of obligation is essential. 
Such mutuality exists here. The depositor’s Application is an offer. 
The Certificate is an acceptance. The two constitute the contract. The 
bank’s promises are consideration to the depositor. The bank assumes 
several very definite enforceable obligations. The most important is 
that of bringing the depositor under the group life insurance policy; or 
enabling the depositor to acquire life insurance, for a fixed period of 
time in an amount readily ascertainable at any time within such period, 
so long as he continues his monthly deposits. And this without cost 
to him so long as he keeps the contract in force. If, as is his right, he 
elects to abandon the contract, he does so upon conditions to which he 
has expressly agreed. But only his abandonment can relieve the bank 
of its legal obligation to pay the premiums on his life insurance. 


Defendants cite and quote from cases involving the rule that a 
promise of performance at the wish, will or pleasure of the promisee is 
unenforceable. Performance of the instant bank’s obligations under its 
contract with the depositor is not so conditioned. 


But, defendants suggest, the depositor is not bound because he makes 
no promise that he will make all of the monthly deposits stated in his 
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Application. But the depositor does agree to make all of such deposits, 
subject to his reserved right to abandon the contract. In such case, he 
has agreed, the contract shall become inoperative, the insurance can- 
celled, the deposit converted into an ordinary or regular savings account 
and the bank reimbursed its costs for premiums and of administration 
of the special account, including its insurance feature. 

Defendants say that “in case of default, the depositor suffers a penalty 
of 1% of the Certificates’ maturity value”; that the Certificate form 
implies that the bank will pay interest on the deposit but that no rate is 
fixed; and that “it is impossible to figure any definite amount the de- 
positor will get over and above his deposit.” As we do not deem this 
material, we shall assume without deciding that the bank is not obligated 
to pay any interest whatever. The 1% service charge is not a “penalty” 
for withdrawal of or failure to complete the deposits. It is the liquidated 
amount, the parties expressly agree, that the bank shall be reimbursed 
for its administration and premium costs if the depositor abandons 
the contract. 

Next, defendants say that the plan “creates no valid trust which may 
be executed by a bank having trust powers, since there is no definite fixed 
property or object to which a trust may attach.” While we believe that 
the amount of insurance in effect at any given time is definite (in that 
it is readily ascertainable), we need not rule this contention. The plan 
involves no express trust. 

Defendants next assert that the Certificate “is not an enforceable 
contract of life insurance, and wholly fails to bind the bank in any 
amount over and above its deposit liability, plus interest, less a service 
charge.” Of course, the Certificate itself is not an insurance contract. The 
bank is neither an insurer nor a reinsurer. It only agrees to pay the 
premiums on the depositor’s insurance—not to guarantee the insurer’s 
performance of its contract with the depositor. 

Defendants criticize the provision relating to the bank’s obligation 
to assign its claim against the insurer in the event the insurer disclaims 
liability or becomes insolvent. We find nothing wrong in this. This 
provision places both the insurer and the assured in exactly the same 
position as if an individual policy had been issued directly to the 
depositor-assured. 

Defendants next argue that the policy “is not an insurance contract 
between the insurance company and the depositor, as an individual, 
and any attempt to bind the depositor by the terms of such group policy 
would be of no avail since there is no privity of contract between the 
insurance company and the depositor.” Of course, the “Policy” itself 
is not an insurance contract. But it is a part of such contract, and 
the depositor-assured is bound by its provisions. The other parts of 
that contract are the insurance provisions of the Application and the 
Certificate. Adair v. General American Life Ins. Co., supra. 





THE BANKING LAW JOURNAL 895 


And there is privity of contract between the insurer and the depositor- 
assured. The depositor, eligible for coverage under the specific group 
policy, makes specific application for specific life insurance under that 
specific policy. The bank accepts that application and, in behalf of the 
insurer (which has specifically agreed to insure such a depositor-appli- 
cant) brings the depositor within the policy’s coverage. Thus, the bank, 
as the insurer’s agent, actually accepts the application and puts into 
effect the specific life insurance for which the depositor has specifically 
applied, and makes him and his named beneficiary the specific assured 
and beneficiary he has requested that each, respectively, be made. 


We do not believe that privity between the insurer and the assured 
is necessary in such a group life insurance contract as is involved in the 
instant plan. A group policy is a contract between an insurer and an 
individual or a corporation for the benefit of third persons. “Basicly, 
it resembles or is a simple third party beneficiary contract. It is true 
that every life insurance policy is such a contract, but under the group 
policy the beneficiary is also the insured.” Crawford and Harlan, Group 
Insurance, Sec. 15, p. 30. The assured’s rights are determined by the 
policy, and either he or his beneficiary may maintain an action against 
the insurer upon the policy. See Gallagher v. Simmons Hardware Co., 
214 Mo.App. 111, 258 S.W. 16; White v. Prudential Ins. Co. of America, 
235 Mo.App. 156, 127 S.W.2d 98; Adair v. General American Life Ins. 
Co., supra. 


We note that the insurer has not raised the issue of the bank’s in- 
surable interest. See Baker v. Keet-Rountree Dry Goods Co., 318 Mo. 
969, 2 S.W.2d 733, 738, 3 S.W.2d 1003. Defendants concede that in 
“employees’ group insurance, the employment factor has been held to 
give rise to insurable interest necessary to the validity of such group 
contracts.” However, they point out, there is no employment factor 
in this case, and the depositor is not the bank’s debtor. They inquire: 
“If the bank has an insurable interest in its depositors’ lives, how is it 
measured? If the bank lacks an insurable interest in the life of the 
depositor as a creditor, officer or employee, is not the contract a wager- 
ing contract?” 


An insurable interest is not required of the bank. The group in- 
surance contract is one between the insurer and the bank for the benefit 
of certain depositors. When a depositor becomes insured thereunder, 
his rights, and the rights of the beneficiary whom he has designated, are 
measured and determined by the group policy. Gallagher v. Simmons 
Hardware Co., White v. Prudential Ins. Co. of America, and Adair v. 
General American Life Ins. Co., ‘supra. The insurance proceeds pay- 
able upon the death of the insured depositor inure to the benefit of such 
beneficiary. At most, the bank is a mere conduit through whom the 
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insurance proceeds are paid to the named beneficiary. Unquestionably, 
every person has an insurable interest in his own life and “he may insure 
it for the benefit of any person whom he sees fit to name as beneficiary.” 
Walker v. General American Life Ins. Co., Mo.Sup., 141 S.W.2d 785, 787. 
Thus, the insurable interest which the insured depositor has in his own 
life makes unnecessary the existence of any insurable interest in the bank. 

Finally, defendants assert that no Missouri statute expressly au- 
thorizes a Missouri insurer to issue a policy upon the lives of more than 
one individual. True. But no statute prohibits the issuance of a group 
policy. Sec. 376.010 (formation of companies for issuance of life, health 
and accident insurance) does not. And the legislature has expressly 
recognized group policies. See Secs. 376.340, 376.360, subsec. 5, 376.390, 
and 376.670, subsec. 12. 

We hold that the plan is legal and valid; that the bank and the in- 
surer, respectively, are authorized by law to put it into effect; and that 
the group life insurance policy, proposed to be issued under and in pur- 
suance of the plan, is a legal and valid policy under the law and statutes 
of Missouri. 

The judgment is reversed and the cause is remanded with directions 
to enter a declaratory judgment in accordance herewith. 


VAN OSDOL and COIL, CC., concur. 


PER CURIAM. 
The foregoing opinion by LOZIER, C., is adopted as the opinion 
of the court. 


All concur. 





State Requiring Foreign Corporation to 
Qualify to Do Business Unconstitutional 


if Applied to National Bank 


The Bank of America National Trust & Savings Asso- 
ciation employed the defendant as an agent to sell traveler’s 
checks in Massachusetts. The bank brought suit against the 
defendant in the Federal District Court of Massachusetts for 
an accounting as to checks sold. The defendant contended that 
the bank was not entitled to sue him in Massachusetts since the 
bank was actually doing business in Massachusetts and as a 
foreign corporation had not qualified to transact business within 
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the state as required by statute. The court held that the mere 
employing of an agent to sell traveler’s checks did not con- 
stitute doing business in Massachusetts, and moreover, that the 
Massachusetts statute would be unconstitutional if applied to 
a national bank such as was the plaintiff in this case. Bank of 
America, National Trust & Savings Ass’n v. Lima, United 
States District Court, Massachusetts, 103 F.Supp. 916. The 
opinion of the court is as follows: 


SWEENEY, Chief Judge—In this action the plaintiff sues the de- 
fendant for an accounting. In its answer the defendant set up as a 
fourth defense an allegation that the plaintiff was doing business in the 
Commonwealth of Massachusetts but had failed to comply with Massa- 
chusetts General Laws Chapter 181 and was therefore precluded by 
Section 5 of that chapter from bringing suit in any court of this state. 
The plaintiff denies that Chapter 181 is applicable to it and denies the 
right of the legislature to enact any state legislation in conflict with the 
National Bank Act, 12 U.S.C.A. § 21 et seq. This latter view of uncon- 
stitutionality of the statute will be examined first. The question of the 
right of the state Legislature to enact legislation affecting this Federal 
Court is not raised. 


National banks are creatures of the Federal Government. “National 
banks are brought into existence under federal legislation, are instru- 
mentalities of the federal government and are necessarily subject to the 
paramount authority of the United States. Nevertheless, national banks 
are subject to the laws of a state in respect of their affairs, unless such 
laws interfere with the purposes of their creation, tend to impair or 
destroy their efficiency as federal agencies,.or conflict with the paramount 
law of the United States.” First National Bank in St. Louis v. State of 
Missouri, 263 U.S. 640, 656, 44 S.Ct. 213, 215, 68 L.Ed. 486. 


Chapter 181 of Massachusetts General Laws defines a foreign cor- 
poration as “a corporation, association or organization . . . which has 
been established, organized or chartered under laws other than those of 
the commonwealth.” Section 1. This latter section is phrased in terms 
broad enough to cover a national bank and thus to make all the pro- 
visions of Chapter 181 applicable to it. The bank in question is a 
national bank and an instrument of the national government. Its 
presence in the state is attributable to the national power, not to the 
state’s permission. First National Bank in St. Louis v. State of Missouri, 
263 US. 640, 666, 44 S.Ct. 213, 68 L.Ed. 486. It would therefore seem 
that any attempt by the state to block its entry until it complied with 
certain conditions would violate the constitution and laws of the United 
States. Neither states nor subdivisions thereof have the power to levy 
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license fees on national banks, Second National Bank of Titusville, Pa. 
v. Caldwell and others, D.C., 13 F. 429; State v. Thomas Cruse Savings 
Bank, 21 Mont. 50, 52 P. 733, 45 L.R.A. 760; Austin v. City of Seattle, 
176 Wash. 654, 30 P.2d 646, 93 A.L.R. 203; Bank of California v. City of 
Portland, 157 Or. 203, 69 P.2d 273, 115 A.L.R. 676; Bedford v. Colorado 
National Bank of Denver, 104 Colo. 311, 91 P.2d 469; City of Shelbyville 
v. Citizens Bank of Shelbyville, 272 Ky. 559, 114 S.W.2d 719. In the 
Caldwell case supra, the court said in effect that a license tax imposed 
by a city ordinance on a national bank being a tax on the operations of 
the bank and a direct obstruction to the exercise of its corporate powers 
is unconstitutional. 

™ Section 5 of Chapter 181 of the General Laws is very plainly in con- 
flict with 12 U.S.C.A. The last sentence reads in part, “... no action 
shall be maintained or recovery had in any of the courts of this com- 
monwealth by any .. . foreign corporation so long as it fails to comply 
with said sections.” Section 24 of 12 U.S.C.A. includes among the 
powers of national banks the power “to sue and be sued, complain and 
defend, in any court of law and equity, as fully as natural persons.” The 
effect of this provision is to place national banks in the same category as 
individuals in suits by and against them. 

From the foregoing it would appear that if the provisions of Chapter 
181 are held to include national banks within the scope of their coverage, 
then the effect of that statute is to place national banks on the same 
level as foreign corporations as regards capacity to sue. Such a result is 
plainly unconstitutional, since it conflicts with the federal statute em- 
powering national banks to sue as fully as natural persons. But I do 
not feel that it is necessary to declare Chapter 181 unconstitutional in 
its application to national banks, for it is commonly accepted that in the 
absence of clear and unequivocal language to the effect, national banks 
are generally not held to come within state statutory requirements re- 
lating to foreign corporations unless the legislative intent to treat such 
institutions as foreign corporations is clearly manifested in unmistakable 
language. In Steward v. Atlantic National Bank of Boston, 9 Cir., 27 
F.2d 224, 228, the court passing on this question stated, “in the absence 
of unmistakably clear language, it will not be found that the state has 
attempted to exercise a regulatory power over national agencies estab- 
lished in aid of governmental purposes.” See also Federal Land Bank of 
Spokane v. Statelen, 191 Wash. 155, 70 P.2d 1053; First National Bank 
of Tonasket v. Slagle, 165 Wash. 435, 5 P.2d 1013. 

I therefore conclude and rule from the foregoing that Chapter 181 
would be unconstitutional if applicable to national banking corporations, 
but favoring the constitutionality of the state statute, I conclude and 
rule that as a matter of law Chapter 181 was not intended to apply to 
national banking institutions. 
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The other theory advanced in support of the fourth defense, that the 
bank was “doing business” within the commonwealth so as to make it 
subject to the provisions of Chapter 181, is equally untenable. Each 
case in which the question of doing business is raised must stand upon 
its own peculiar facts. Atlantic Nat. Bank v. Hupp Motor Car Corp., 
298 Mass. 200, 10 N.E.2d 131. First, it is clear that the Legislature of 
Massachusetts did not intend that the registration provisions of Chapter 
181 should apply to business done by foreign corporations in interstate 
commerce. See Thurman v. Chicago, Milwaukee & St. Paul R. Co., 254 
Mass. 569, 573, 151 N.E. 63, 64, 46 A.L.R. 563, where the court says, 
“The defendant, being engaged exclusively in interstate commerce, so 
far as concerns its solicitation of business in this commonwealth, had a 
right to come here for that solicitation without let or hindrance from 
this commonwealth. 


“*A corporation of one state may go into another, without obtaining 
the leave or license of the latter, for all the legitimate purposes of such 
commerce; and any statute of the latter state which obstructs or lays a 
burden on the exercise of this privilege is void under the commerce 
clause.’” See also Pulson v. American Rolling Mill Co., 1 Cir., 170 
F.2d 193. 


The facts in the case show that the plaintiff had no office or telephone 
in Massachusetts, nor did it have any duly constituted representative 
permanently residing in this state. It is admitted that local business was 
transacted in this state in the sale of travelers’ checks. But it does not 
necessarily follow that the issuing corporation did business in this state. 
In American Jurisprudence, Volume 23, § 376, p. 368, it is said, “Whether 
the local dealer’s activities pursuant to . . . a contract, will be held to 
constitute doing business in the state on the part of the foreign cor- 
poration ordinarily depends on whether the effect of the terms of the 
particular contract is deemed to include the creation of a relation of 
principal and agent in respect to the foreign corporation’s business. If it 
is, the corporation is ordinarily regarded as doing business in the state, 
although the existence of such a relationship may not be conclusive. 
If the effect of the contract is deemed to be no more than the creation 
of the relation of seller and buyer however, a contrary view is taken. 
The question depends on the sense of the agreement as a whole.” 


The plaintiff furnished the defendant with certain travelers’ checks 
issued by the plaintiff bank in California. These travelers’ checks were 
various denominations and comprised a total of $10,000. The defendant 
was to sell these travelers’ checks to the public on a commission basis. 
The supply of travelers’ checks in the amount of $10,000 was to be kept 
intact by frequent replenishment, and there was even a provision made 
for increase to $20,000 if the defendant’s business warranted it. The 
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plaintiff forwarded to the defendant application forms, covers and cer- 
tain advertising material such as pamphlets, memo books, counter dis- 
plays and blotters. Under the contract between the parties the travelers’ 
checks were to be sold to the public at their face value plus %4 of one 
per cent, the defendant to retain % of one per cent as his commission and 
to transmit to the plaintiff the full amount of the travelers’ checks plus 
4 of one per cent commission. 

I conclude that the relationship between the plaintiff and defendant 
was one of agency. This is borne out by fact that the plaintiff procures 
a fidelity bond to protect the plaintiff from dishonesty of the seller and 
his employees. Even the bill of complaint in this action refers to the 
fact that the defendant agreed to act as agent for the sale of the travelers’ 
checks, etc. But the mere fact that the plaintiff employed the defendant 
to serve as its agent is not conclusive on the question of whether or not 
the plaintiff was doing business in Massachusetts. In American Juris- 
prudence, Vol. 23, § 376, p. 370 the following appears: “Even though 
it is determined that the local representative of a foreign corporation in 
carrying on business in the state, acts in a fiduciary capacity as agent of 
the corporation, this is not in all cases conclusive that the corporation 
is carrying on business in the state. The contrary is held wherever such 
business may, nevertheless, properly be said to be that of the agent, 
rather than that of the principal. Transactions to which this rule has 
been applied include the sale by an independent travel bureau of tickets 
for transportation over the lines of a foreign corporation outside the 
state, Gloeser v. Dollar S. S. Lines, 192 Minn. 376, 256 N.W. 666 [95 
A.L.R. 1470] ... (and) dealings in respect of a foreign corporation’s 
goods by one carrying on business as a factor or commission merchant, 
selling in his own name the goods consigned to him for sale .. . I. J. 
Cooper Rubber Co. v. Johnson, 133 Tenn. 562, 182 S.W. 593 [L.R.A. 
1917A, 282].” 

This rule was employed by Justice Brandeis in Bank of America v. 
Whitney Cent. Nat. Bank, 261 U.S. 171, 43 S.Ct. 311, 67 L.Ed. 594. In 
that case suit was brought against a foreign bank which did business 
with six independent correspondent banks in New York City. After 
describing the nature of the business done by the defendant through the 
correspondent banks, Justice Brandeis says, 261 U.S. at page 173, 43 
S.Ct. at page 311, “The Whitney Central had what could popularly be 
called a large New York business. The transactions were varied, im- 
portant and extensive. But it had no place of business in New York. 
None of its officers or employees were resident there. Nor was this New 
York business attended to by any one of its officers or employees resident 
elsewhere. Its regular New York business was transacted for it by its 
correspondents—the six independent New York banks. They, not the 
Whitney Central, were doing its business in New York. In this respect 
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their relationship is comparable to that of a factor acting for an absent 
principal.” In Krause v. Hanover National Bank, 143 Wash. 518, 255 
p. 934 the court held that the sale of travelers’ checks by a local state 
bank did not constitute doing business in the state by a foreign bank 
which issued the travelers’ checks. See also Union Internationale de 
Placements v. Hoey, 2 Cir., 96 F.2d 591, 593; Boston Medical Supply 
Co. v. Brown & Connolly, D.C., 98 F.Supp. 13. 


From all of the foregoing I conclude and rule that the plaintiff Bank 
of America is not doing business within the Commonwealth of Massa- 
chusetts which would make it amenable to Chapter 181 of Massachusetts 
General Laws. 


I conclude and rule that if it could be found that Bank of America 
is doing business in Massachusetts, Chapter 181 of the General Laws was 
not intended to cover an institution such as it is, a national banking 
institution. 

I conclude and rule that if it could be held that Chapter 181 of the 
Massachusetts General Laws was intended to apply to the Bank of 
America, a national banking institution, that chapter would be repugnant 
to the banking laws of the United States and unconstitutional. 


It is ordered that the fourth defense be stricken from the defendant’s 
answer. 





Bank Denied Security on Loan Where In- 
dorsement on Automobile Title Certificate 


Forged by Agent of Owner 


An automobile dealer sold a car to a customer. The dealer 
gave the certificate of title to its salesman for delivery to the 
customer. The salesman forged the customer’s name on an 
assignment of the certificate of title to himself and took the 
certificate to the First National Bank of Garfield where he 
gave a chattel mortgage on the car and obtained a personal loan 
of $1,600. The court held that the customer was entitled to 
restitution from the dealer of her purchase price on the car. It 
was also ruled, however, that the dealer was not negligent in 
entrusting the certificate to the salesman, and (reversing the 
action of the lower court reported at 69 B.L.J. 44) was entitled 
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to a decree adjudging the bank’s mortgage to be void. Moss 
v. John A. McCrane Motors, Inc. et al., Supreme Court of 
New Jersey, 88 A.2d 195. The opinion of the court is as 
follows: 


JACOBS, J.—This is an appeal, certified to this court on its own 
motion, from a judgment entered in the Chancery Division, Superior 
Court. 


The plaintiff Helen Moss purchased a De Soto sedan from the de- 
fendant John A. McCrane Motors, Inc. for the sum of $2,350.65; the 
defendant Paul W. Hackett was the salesman in McCrane’s employ who 
handled the transaction. A deposit of $300 was duly paid and on May 
22, 1950 the balance of $2,050.65 was paid in cash to Hackett for trans- 
mission to McCrane. On May 26, 1950 Hackett delivered to McCrane 
a check in the face amount of $2,050.65 and signed by Marie T. Hackett 
his wife. At that time McCrane turned over to Hackett the manu- 
facturer’s statement of origin bearing an assignment to Moss. As was 
customary in the trade, Hackett took this statement to an agent of the 
Division of Motor Vehicles and obtained a certificate of ownership in 
the name of Moss. Although the De Soto sedan was delivered to Moss, 
Hackett failed to deliver the certificate of ownership. Instead he forged 
the name of Moss on the blank assignment attached to the certificate, 
filled in his name as assignee, obtained a new certificate in his own name, 
and executed a chattel mortgage to the defendant First National Bank 
in Garfield on the De Soto sedan to secure a loan which he obtained 
from the bank on May 31, 1950. The proceeds of this loan were de- 
posited in Mrs. Hackett’s account. Mrs. Hackett’s check dated May 
26, 1950 was later returned for insufficient funds, but when this was 
called to Hackett’s attention he advised that there was then sufficient 
money in her account and the check was thereupon certified and re- 
deposited by McCrane on June 2, 1950. 


In October, 1950 the plaintiff Moss filed her complaint seeking re- 
cission and return of her purchase price of $2,350.65 from McCrane 
because of her inability to obtain clear document of title. This relief 
was granted by the lower court and no appeal from this action is being 
pressed by McCrane. The defendant bank sought judgment against 
McCrane for the amount of its loan to Hackett. This relief was denied 
by the lower court and no appeal from this action is being pressed by 
the bank. McCrane sought cancellation of the chattel mortgage held 
by the bank on the De Soto sedan. The lower court denied this relief 
on the ground that McCrane’s action “in delivering to Hackett the 
Moss certificate of ownership” made possible the fraud upon the bank, 
and that as between two innocent parties “the loss must fall upon the 
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one who made that loss possible.’ See Moss v. John A. McCrane 
Motors, Inc., 15 N.J.Super. 461, 83 A.2d 542 (Ch.Div.1951). On the 
present appeal by McCrane the sole issue is whether this action was 
erroneous, and although reference has been made to alleged factual 
matters not embodied in the appendices, we shall confine our determina- 
tion to the facts and legal points properly presented to us in accordance 
with Rule 1 :3. 


Ordinarily a bank which advances funds in reliance on a forged 
instrument must bear the loss; this rule is applicable whether the instru- 
ment be a promissory note or bill of exchange or a document of title of 
lesser negotiability. Russell v. Second National Bank of Paterson, 136 
N.J.L. 270, 277, 55 A.2. 211 (E. & A. 1947); Williston Sales (Rev.Ed. 
1948), § 443; R.S. 7 :2-23, NJ.S.A.; RS. 46:2-2, NJS.A. It is clear 
that particular circumstances may give rise to an estoppel against the 
person seeking to assert the forgery, in which event the bank will be 
protected. Russell v. Second National Bank of Paterson, supra. But 
it is equally clear that the mere act of entrusting an agent with posses- 
sion, for proper delivery, of an instrument duly bearing the name of the 
payee or transferee will not create an estoppel where the agent forges 
the name of the payee or transferee and turns over the instrument to 
an innocent purchaser. See People’s Trust Co. v. Smith, 215 N.Y. 488, 
109 N.E. 561, L.R.A.1916B, 840 (Ct.App.1915); Mitchell v. Porter, 123 
Cal.App. 329, 11 P.2d 58 (1932). Cf. Nelson v. Wolf, 4 NJ. 76, 71 
A.2d 630 (1950). 


The criminal act of forgery is generally not to be anticipated (City 
of New York v. Bronx County Trust Co., 261 N.Y. 64, 184 N.E. 495 
(Ct.App.1933)) and the delivery of a properly completed instrument, 
not endorsed in blank, to a trusted employee for delivery to the named 
payee or transferee appears to bespeak care rather than negligence. In 
People’s Trust Co. v. Smith, supra, George F. Stainton delivered a bond 
and mortgage for safekeeping to his namesake and nephew George F. 
Stainton. The nephew executed an assignment and delivered the bond 
and mortgage together with the assignment to the plaintiff trust com- 
pany as security for a loan. The trial court held that the uncle was 
estopped from asserting the forgery because of his action in delivering 
the instrument to a namesake, thus facilitating the wrongdoing. On 
appeal Judge Cardozo expressed the court’s view that the uncle had 
done nothing to estop himself and had not breached any duty of care 
“owing to the plaintiff or the public.” He pointed out that the uncle 
had no reason to foresee the wrongdoing and that “faith in the honesty 
of trusted friends and relatives is seldom negligence.” 


Applying the foregoing principles it is evident that in the instant 
matter McCrane’s act in delivering the manufacturer’s statement of 
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origin duly endorsed to Moss was in nowise negligent and furnished no 
basis for an estoppel. It was not this act but Hackett’s subsequent 
forgery and misappropriation of the certificate of ownership issued to 
Moss and the absence of any examination of the car or any inquiries of 
McCrane or Moss by the bank which proximately resulted in the bank’s 
grant of the loan. The bank advances the suggestion that McCrane 
was negligent in accepting the Hackett check on May 26, 1950, but we 
find no adequate basis therefor. The check was delivered to McCrane’s 
office manager, Mrs. Weigele, who inquired why Mrs. Hackett’s check 
rather than the customer’s was being turned over in payment. Hackett 
told her that he had received the balance of the purchase price in cash, 
and that rather than carry it, he had deposited it in his wife’s account 
and she had written her check. Mrs. Weigele accepted this explanation 
as satisfactory and, disregarding hindsight, we are unable to say she was 
negligent in so doing. But whether or not it was an adequate explana- 
tion, the check furnished no reason for Mrs. Weigele to suspect that 
there was any likelihood of the forgery and misappropriation of the cer- 
tificate of ownership and was not proximately related to the bank’s loan. 
Cf. People’s Trust Co. v. Smith, supra; Blue Grass Taxi Garage Co. v. 
Shepherd, 304 Ky. 390, 200 S.W.2d 936 (Ct.App.1947). By the time 
the Hackett check was returned for insufficient funds the bank had 
apparently completed its loan; in any event, there is nothing in the 
record to support the contrary. Furthermore, the return of the check 
and its certification and redeposit likewise furnished no reason to an- 
ticipate the forgery and misappropriation and were not proximately 
related to the bank’s loan. 


The bank urges that since the proceeds of its loan actually went into 
Mrs. Hackett’s account and enabled payment to McCrane of the May 
26 check, McCrane should not equitably be permitted to retain the 
benefits of his agent Hackett’s wrongdoing. But in his transaction with 
the bank Hackett acted solely on his own behalf and not as McCrane’s 
agent, and that much the bank knew. When McCrane accepted and 
cashed Mrs. Hackett’s check it had no knowledge of the forgery and 
misappropriation or the source of the funds in Mrs. Hackett’s account 
and was entitled to the protection afforded generally to persons who 
receive negotiable instruments in good faith and for value. See First 
Nat. Bank of Springfield v. Di Taranto, 9 N.J.Super. 246, 253, 75 A.2d 
907 (App.Div.1950). That protection clearly included immunity from 
attack as to the source of the funds in the drawer’s bank account. 


For the reasons hereinbefore expressed, we consider that McCrane 
was entitled to the cancellation of the chattel mortgage held by the 
bank and that the various doctrines sought to be invoked by the bank 
in support of its position to the contrary are inapplicable. Accordingly, 
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that portion of the judgment entered below which dismissed McCrane’s 
cross-claim against the bank is 

Reversed. 

For reversal: Chief Justice VANDERBILT, and Justices HEHER, 
OLIPHANT, BURLING, JACOBS and BRENNAN—6. 


For affirmance: Justice WACHENFELD—1. 





Speculator on National Bank Stock Entitled 
To Payment of Value on Consolidation 


Section 33 of the National Banking Act provides that any 
shareholder of a national bank consolidating with another bank 
who votes against the consolidation is entitled to have his shares 
in the bank redeemed at their fair market value. A Federal 
district court in Pennsylvania has recently ruled that an indi- 
vidual who purchased shares in a national bank for speculation 
purposes, after the announcement of the proposed consolida- 
tion, is entitled to the statutory appraisal and payment for the 
shares so purchased. Central-Penn National Bank of Phila- 
delphia v. Portner, May 20, 1952. The opinion of the court is 
as follows: 


On Motton to Dismiss 


Kirkpatrick, Ch. J—Section 33 of the National Banking Act (12 
U. S. C. 33) prescribes the procedure for merger of national banks. A 
contract is entered into by action of the board of directors of the two 
banks, which is then ratified by two-thirds of the stockholders of each 
of the banks, at a meeting to be held after four weeks published notice 
and notice to each stockholder by registered mail at least ten days before 
the meeting. The Act then provides that “any shareholder of any of 
the associations so consolidated, who has voted against such consolida- 
tion at the meeting of the association of which he is a shareholder or 
has given notice in writing at or prior to such meeting to the presiding 
officer that he dissents from the plan of consolidation, shall be entitled 
to receive the value of the shares so held by him . . . such value to be 
ascertained . . . by an appraisal made by a committee of three persons, 
... and the value so ascertained . . . shall be . . . forthwith paid to said 
shareholder from said bank.” 
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In the present case, an agreement of consolidation was entered into 
between the plainttiff bank and another, was advertised as required by 
law on four consecutive weeks ending December 31, 1951, and a notice 
was sent to all the plaintiff’s stockholders on December 12, 1951, to the 
effect that the agreement had been made and would be presented for 
ratification at the annual meeting to be held on January 15, 1952. 


On January 4, 1952, the defendant, who had never owned any of the 
plaintiff's stock, purchased 300 shares, with full knowledge that the con- 
solidation was pending and was to be submitted for ratification at the 
annual meeting, and for the sole purpose of dissenting from the proposed 
consolidation in order to receive the appraised value of his stock. The 
stock was presented for transfer on January 10, 1952. Prior to the 
meeting the defendant gave notice of his dissent, and since the meeting, 
at which the agreement was ratified, has taken the necessary steps to 
have his stock appraised. 


The action is by the bank for a declaratory judgment and the ques- 
tion presented by this motion to dismiss is whether the words “any 
shareholder” in the portion of the Act quoted above include a share- 
holder who has purchased stock after an agreement of consolidation has 
been made and for the sole purpose of dissenting and thereby obtaining 
the appraised value of his stock. 


The plaintiff, conceding that the statute as written applies to all dis- 
senting stockholders without qualification, argues that, in view of its 
apparent purpose, it must be construed not to apply to one who has 
acquired his stock under the circumstances in which this defendant 
acquired his. 


Courts have, on occasion, construed statutes so as to exclude persons 
and situations within the plain letter of the law. Such interpretation, 
however, should not be resorted to except where the intent of Congress, 
in derogation of what it has said, so clearly appears as to admit of no 
doubt. Ifa literal interpretation, applied to a particular situation, would 
lead to an obviously absurd or a grossly unjust result, it may be assumed 
that Congress did not intend the letter to be followed, but the departure 
from language whose ordinary meaning is unmistakable, unless very 
carefully guarded, may result in an unwise entry into the field of judge- 
made law. 


This is a case in which there does not appear to be compelling 
necessity to write an exception into the statute. Naturally, stockholders 
as of the date of the consolidation agreement, who prefer not to become 
stockholders of the consolidated bank, would ordinarily be the ones who 
would be expected to make use of the appraisal provision of the Act, 
and it is arguable that one who buys into the corporation, with full 
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knowledge of the pending merger, should not have the rights given by 
that provision. Nonetheless, Congress chose to accord the privilege to 
“any” stockholder, a term, if anything, more inclusive than “a” stock- 
holder. It may be that Congress realized that if it denied to persons who 
acquire stock after the contract was made the right to exercise the 
privileges of other stockholders, it would mean that such of the original 
stockholders who might wish or be compelled to sell, during the pendency 
of the consolidation, could offer a prospective purchaser only a kind of 
restricted stock, shorn of the right of withdrawal and appraisal—a situa- 
tion which might well affect the salability of the stock and the price 
obtainable and give the original stockholders something less than the 
full measure of “protection,” which the plaintiff argues is the purpose 
of the legislation. Obviously it would be wholly impracticable to meet 
the difficulty by making the restriction depend upon the buyer’s motives 
and purpose in acquiring the stock or the state of his mind at the time 
of the purchase. 

I see no reason to depart from the plain language of the statute. 

The motion is granted. 


F.R.B. AND F.D.I.C. AMEND GRACE PROVISIONS ON 
SAVINGS DEPOSIT INTEREST 


The Federal Reserve Board and the Federal Deposit 
Insurance Corporation have amended their regulations for 
grace periods in computing interest on savings deposits. 
The old regulations allow only a five-day grace period at 
the beginning of each month. After July 1, 1952 (the 
effective date of the new regulations) interest may be com- 
puted from the first of the month if the deposit is received 
during the first ten business days of a month which begins 
a regular interest period or during the first five business 
days of any other month. Also interest may be computed 
to the end of the interest period if the deposit is withdrawn 
during the last three business days of a month that ends 
a regular interest period. 





” What does your community 
think of your bank?” 


“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 





problems.” 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 


Practical Public Relations 


in Banking 


by WILLIAM T. DUNN | 
Vice President 
B. M. BEHRENDS BANK, JUNEAU, ALASKA 


Bie book covers completely the subject 
of public relations. It is not a re-hash 
of a lot of other books on the subject 
but an original contribution based on 
original research and experience on the 
part of the author. 
H. outlines : complete program which 
a and consistently followed by 
bank, large or small, would un- 
doubtedly produce valuable results. 
Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
goodwill-building only serves to empha- 
size the lack of this action when it ceases. 
It is what a bank is and does day-in and 
day-out that determines its public relations, 
not what it says. 
This book points the way to adopting a 
consistent policy of sincere service to the 
community and of bringing this policy 


continuously to the favorable attention of | 

the public. 
No bank executive with a real regard : 

for the status of his bank in the commu- 

nity can afford not to read and study this 

valuable book. 


Mail This Handy Coupon Today 





Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Practical Public Relations in 
Banking. If it meets with my approval | will 
mail you $4.00 within five days. Otherwise | 
may return it within five days and pay nothing. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





Legacy to Stranger Did Not Abate Before Legacy to Kindred 





Estate of Lynn, California District Court of Appeal, February 27, 1952 


The testators will provide in part: “I hereby direct that my said 
Executor sell my said ranch property and that the proceeds therefrom 
be divided equally among the following named persons: John Layous, 
a friend, Alma C. Lorentzen, a niece, and Lillian Gianini, a niece.” 


It was necessary to use part of the proceeds of the ranch property 
to meet the debts of the estate. The nieces contended that the legacy 
to Layous must be abated before any part of the legacies to them should 
abate. Probate Court Section 752 provides: “Unless a different inten- 
tion is expressed in the will, abatement takes place in any class only as 
between legacies of that class, and legacies to a spouse or to kindred 
shall abate only after abatement of legacies to persons not related to the 
testator.” 

The court held that under the provision of the will the testator had 
given Layous equal standing with the nieces and that therefore all 
legacies would abate equally. 


No Forfeiture for Bona Fide Contest of Will 





Ryan v. Wachovia Bank & Trust Co., North Carolina Supreme Court, 
May 21, 1952 


Testator’s will contained a provision that any heir who contested 
the will would forfeit all his interest under the will. Seven of the testa- 
tor’s children filed caveats against the will and objected to the will on 
the grounds that two daughters, the chief beneficiaries under the will, 
had exercised undue influence over the testator. The jury found that 
the will was valid, however, and the court ruled that, notwithstanding the 
no contest forfeiture provision in the will, the heirs contesting the will 
would not forfeit their legacies since their contest of the will was in good 
faith and based on probable cause for belief that the will was procured 
through undue influence. 
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Assignment of Insurance Policy Ineffective Without Delivery 





Cooney v. Equitable Life Assurance Society, Minnesota Supreme Court, 
51 N.W.2d 285 


The deceased, who was a life insurance agent, had executed an instru- 
ment purporting to assign his interest in a life insurance policy to his 
sisters. The last beneficiary designated in the policy was the decedent’s 
wife. On the decedent’s death the policy and the instrument of assign- 
ment were found in his safe. The court held that there had been no 
effective change in the beneficiary of the policy and that the widow was 
entitled to the proceeds. 


Oral Contract to Make Will Unenforceable 





Busque v. Marcou, Maine Supreme Court, 86 A.2d 873 


Busque made an oral agreement with Aurele that he would execute 
a will leaving all his property to her if she did marry him. He executed 
such a will and married Aurele the next day. Subsequently Busque made 
a will leaving only one half of his estate to Aurele. The court held that 
on Busque’s death Aurele was not entitled to the whole estate since an 
oral contract to bequeath property must be in writing. 


Friction With Beneficiary No Ground for Removal of Trustee 





In re Graves, New York Surrogate’s Court, February 29, 1952 


The existence of friction between the beneficiaries and the trustees 
was no ground for the removal of the trustees where the latter were 
competent and had properly managed the trust. 


Will Denied Probate Where Two Witnesses Signed Out of 
Presence of Testator 





In re Peters, New York Surrogate’s Court, 127 N. Y¥. L. J. 434 


The testator’s will was properly executed on its face, however, the 
proof showed that only one of the witnesses had been present when the 
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decedent signed the instrument. The other witnesses signed later basing 
their attestation on familiarity with the decedent’s handwriting. The 
court ruled that the will could not be admitted to probate. 


Disappearance of Will in Decedent’s Possession Where Copy 
Found Among Effects 





In re Mittelstaedt, New York Supreme Court, May 6, 1952 


When the decedent’s will was executed she received both the original 
and a carbon copy from her lawyer. The original was not found among 
the decedent’s effects, but the carbon was among her effects and had 
been retained by her for 20 years. The court ruled on the facts that 
there was sufficient evidence to rebut the presumption that the original 
will had been destroyed with the intent to revoke. 


Bank Account “In Trust” Invalid Where No Notice to Beneficiary 





Day Trust Company v. Malden Savings Bank, Massachusetts Supreme 
Judicial Court, April 4, 1952 


Decedent opened an account in a savings bank in the name of her- 
self as trustee for the plaintiff. There was no evidence that the dece- 
dent had ever notified the plaintiff of the account. The court held that 
no valid trust had been created and that the savings account was part of 
the general assets of decedent’s estate. 


Fiduciary’s Suit Against Own Estate 





Berzin v. Berzin, New York City Court, 127 N. Y. L. J. 1747 


As an individual, the plaintiff brought suit against the estate of 
which she was executrix for injuries sustained by her due, she claimed, 
to her own negligent mismanagement of the testator’s premises. She 
argued that as executrix she was liable in her representative capacity 
and that the estates should bear the final burden of liability. The court 
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ruled that executors were liable for torts in their individual capacity 
and that therefore the plaintiff’s action must be dismissed since this was 
in reality a suit against herself. 


Settlor’s Power to Substitute Beneficiary Equivalent to Power 
to Terminate Trust 





Schellentrager v. Tradesmen’s National Bank & Trust Co., Pennsylvania 
Supreme Court, May 26, 1952 

Under the terms of a living trust the settlor reserved the right to 
“eliminate any beneficiary or beneficiaries entirely and to substitute 
other beneficiaries under this trust.” The court ruled that under this 
provision the settlor could substitute himself as sole beneficiary and ter- 
minate the trust entirely. This power was not affected by the fact that 
trust was spendthrift or the fact that it was expressly irrevocable. 


Executor Surcharged for Neglecting to Obtain Social Security 
Benefit 





In re Goring, New York Surrogate Court, 127 N. Y. L. J. 1647 


A death benefit under the Social Security Act was due the testator’s 
estate, but the executor neglected to claim it until it was too late—the 
statutory period for applying having expired. The executor’s excuse 
was that a third person had promised to obtain the benefit for him 
and that he had relied on that promise. The court declared that the 
executor was under a duty to collect the assets of the estate and was 
not excused from that duty by the promise of the third person. The 
executor was therefore surcharged in the amount he had failed to collect. 


Legacies to Extra Witnesses of Will Held Void 





Dion v. Dion, Quebec Superior Court, 1951 S. C. 416 


The testator’s will had been witnessed by seven persons three of 
whom were legatees under the will. The court ruled that even though 
the will was witnessed by more persons than were necessary under the 
law the legacies to the three witnesses were void in the absence of proof 
that they did not in fact act as witnesses. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 


Gift Tax: Heir’s Renunciation of Intestate Shares 





Hardenbergh v. Commissioner, United States Court of Appeals, Eighth Circuit, 
June 24, 1952 


Some time prior to his death decedent had proposed leaving practi- 
cally his entire estate to his son George in order to equalize to some ex- 
tent the financial worth of his survivors. At that time his wife was 
worth $2,000,000 and the daughter was worth a large sum in her own 
right. All of decedent’s family agreed to this proposal, and decedent 
arranged with his attorney for the preparation of his will to carry it into 
effect. On Saturday, April 1, 1944, the attorney brought the will to 
decedent for execution, but because the decedent was then seriously ill, 
it was decided to delay the execution until Monday, April 3. Decedent 
died April 2 before the will could be executed. 

Thereafter the wife and daughter filed an agreement in the probate 
court relinquishing their interest in the estate in favor of the son. 

Holding that the wife and daughter thereby made a taxable gift to 
the son the court stated: “And so, here, the taxpayers realized that some 
affirmative action on their part was necessary to carry out decedent’s 
wishes in reference to the distribution of his property. To this end they 
renounced their interests in decedent’s estate which vested in them upon 
his death. Their interests in the estate were assignable. . . . What the 
[probate] court did was to deliver to [the son] at taxpayers’ request 
what the taxpayers had given him.” 


Federal Income Tax: Waived Premiums on Disability Policy 





Estate of Wong Wing Non v. Commissioner, U. S. Tax Court, 18 T.C. 2%, 
May 9, 1952 


Petitioners’ decedent, in 1925, took out a 20-year endowment life 
insurance policy in the face amount of $10,000. The policy provided, 
among other things, for waiver of premiums should the insured become 
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permanently disabled, and for a double indemnity in case of the insured’s 
accidental death. The payment of 20 annual premiums of $568.60 was 
called for in the policy. This amount included a $10 annual premium 
for the double indemnity provision and an $18 annual premium for the 
disability benefits. The remaining $540.60 was for the endowment life 
provisions. After the payment of 10 such premiums, the insured 
(decedent) became totally disabled. Thereafter, all premiums were 
waived and the insured was paid $100 monthly. Upon maturity of the 
policy in 1945, decedent was paid $10,000, representing the face amount 
of the policy and $1,648.19 as consisting of the accumulated dividends 
and interest. 


Holding that the amount of $1,648.19 paid by the company was 
taxable income to the decedent, the court stated: 


Petitioners argue that the total amount of premiums paid ($5,406), 
plus the total amount of premiums waived ($5,406), or $10,812, should 
be excluded from gross income, and contend that such waived premiums 
were constructively received by petitioners as disability benefits. 


We are unable to follow petitioners to this conclusion. It is our 
opinion that petitioners have not established that the $1,648.19 con- 
stituted anything other than the “accumulated mutual insurance divi- 
dends and interest,” as labeled by the parties in the stipulation filed 
herein. While “dividends” may be excluded from income as a reduction 
of premium, at the time of the periodic payment of premiums, they, 
nonetheless, become a taxable income item when the amount paid for 
the policy has been fully recovered. Reg. 111, Sec. 29.22 (a)-12 and 
Sec. 29.22 (b) (2)-1. Consequently, we hold that the sum of $10,000, 
constituting the face amount of the policy paid by the company in 1945, 
is excludible and the remainder, or $1,648.19, is taxable as ordinary 
income. 


Gift Tax: Donor Denied Annual Exclusion on Gift in 
Trust for Minor Daughter 





Rassas v. Commissioner, United States Court of Appeals, Seventh Circuit, 
April 23, 1952 


The taxpayer created a trust for his minor daughter. The trust in- 
strument specifically gave the daughter an absolute right to the income 
but at the same time the donor reserved the right as trustee to make 
such payments of income to the daughter as he might deem necessary 
for the maintenance, education, and support of the daughter. 
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The court ruled that the daughter’s right to income was a future 


interest and that therefore the donor was not entitled to the annual 
exclusion for federal gift tax purposes. 


Tax on Book Value of Michigan Bank Stock 





On April 29 the state of Michigan enacted new tax legislation imposing 
a four-mill per dollar tax on the book value of the stock of state banks, 
national banks, and trust companies. This tax is in lieu of the cor- 
poration privilege tax imposed on state banks only. 


Federal Estate Tax: Power to Terminate Taxable Notwithstanding 
Incompetence of Settlor 





Inman v. Commissioner, United States Tax Court, 18 T. C. 63, June 12, 1952 


The decedent created a trust on December 27, 1940, for a 10-year 
term, naming his three nephews as trustees. The trust was divided in 
three equal parts and each nephew was given the immediate and con- 
tinuing right to receive all the income and the right to receive the princi- 
pal upon the expiration of the trust on December 27, 1950. If the 
nephew should die before the expiration of the trust, the principal was 
to go to such persons related by blood or marriage as the nephew might 
appoint by will. In case of failure to appoint, the principal was to 
pass to the nephew’s distributees. The only power retained by the 
decedent was to terminate the trust by unanimous agreement with all 
three nephews. In the event of termination, the nephews would im- 
mediately be entitled to the principal. 


About December 5, 1944, decedent was adjudged incompetent by 
the Supreme Court of the State of New York, and a committee of his 
property was appointed. This order was in full force and effect at the 
time of decedent’s death. Decedent was 61 years of age at the time of 
his death, and the trusts had not been terminated at that time. 

Holding that the corpus of the trust was includible in the decedents 
gross estate under I. R. C. § 811 (d) (1) the tax court stated: 

Specifically section 811 (d) (1) brings within the gross estate trusts 
“where the enjoyment thereof was subject . . . to any change through 
the exercise of a power . . . by the decedent in conjunction with any 
other person... to... terminate... .” Section 811 (d) applies even 
though termination would result only in the acceleration of the nephews’ 
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interests as remaindermen because the nephews’ enjoyment of the prin- 
cipal is thereby made certain. The trust provided in the event of a 
nephew’s death prior to the end of the trust term, the principal was to 
pass by a limited power of appointment by will among relatives or to the 
nephew’s distributees. The Supreme Court held that such a termina- 
tion power falls within 811 (d).... 

The intervening incompetency of the decedent does not distinguish 
his power to terminate under sections 811 (d). Article 81, sections 
1356 to 1384 of the Civil Practice Act of New York specifically grants 
the Supreme Court of New York jurisdiction over the care of the person 
and property of an insane person. The Supreme Court of the United 
States considered a similar question in a case in which upon proper 
application to the New York Courts by the incompetent’s committee, 
there was a transfer to the natural heirs of an incurably insane person, 
and such transfer was held to be in contemplation of death. City Bank 
Farmers Trust Co. v. McGowan, 323 U.S. 594. Subsequently in a case 
arising under Massachusetts law which held in effect that powers re- 
tained by an incompetent decedent were a nullity, nevertheless the ex- 
istence of the power and not the decedent’s capacity to exercise it ren- 
dered the trust includible under section 811 (d) (2). Estate of Edward 
L. Hurd, 6 T. C. 819 affirmed 160 Fed. (2d) 610. 


Federal Tax Lien Reaches After-acquired Property 





In re Salisbury Motors, Inc., U. S. District Court, California, December 17, 
1951 


A federal tax lien attached to all property owned by the taxpayer 
at the time of the assessment and to property later acquired by the 


taxpayer. 
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Colorado Inheritance Tax: Jointly Owned Savings and Loan Share 
Not Taxable in Proportion to Amount Contributed by Decedent 





Colorado, Opinion of the Attorney General, April 8, 1952 


Under the Colorado inheritance tax law an interest in a jointly 
owned savings or building and loan association share is to be taxed by 
dividing the value of the asset by the number of joint tenants. This is 
to be distinguished from the rule taxing joint bank accounts in propor- 
tion to the funds contributed by the decedent. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Savings Banks Investments 


bee role of equities in savings 
bank investment policy is solely 
to secure a higher rate of return 
than is available from any other 
class of investment open to mutual 
savings banks. This is the opinion 
of August Ihlefeld, President of the 
Savings Banks Trust Company of 
New York City, who states that 
this higher rate of return is now 
particularly desirable to assist con- 
tinued growth in savings bank sur- 
plus accounts and reserves. The 
higher rate of return from equities 
also facilitates the maintenance of 
a stable dividend rate for deposits 
and helps the banks cope with the 
creeping increase in operating ex- 
penses, Federal taxation of the re- 
tained earnings of many banks, as 
well as handling of the accelerated 
gain in deposits. 

Mutual savings banks, we are 
reminded, are not justified in as- 
suming the risks of equity invest- 
ment to seek capital gains. Since 
their liabilities are stated in dollars, 
savings banks do not require in- 
creases in income and capital value 
to offset the decrease in the pur- 
chasing power of the dollar. The 
greater yield from equities, how- 
ever, enables the banks to realize 
a higher over-all rate of return from 
earning assets. 

Mr. Ihlefeld observes that the 
risks attaching to equity invest- 
ment are greater than those in- 





curred by investing in mortgage 
loans and bonds. On the other 
hand, he calls attention to the tech- 
niques which have been evolved by 
professional investment managers 
for reducing and coping with these 
dangers. One such technique is the 
timing of equity purchases so as 
to avoid heavy commitments—par- 
ticularly in the more volatile issues 
—in periods of relatively high 
prices. This policy must be fol- 
lowed even though such high prices 
appear to be justified by current 
earnings and dividends. 
Minimization of risk accruing 
from the purchase of equities can 
be attained through a policy of— 


1. Engaging in “dollar averag- 
ing,” or purchasing only 10 per 
cent or some such modest propor- 
tion annually of the total common 
stock investment desired. The risk 
of concentrating purchases in a 
period of high prices is thereby 
avoided. This method also enables 
the investor to acquire more shares 
for the same number of dollars in 
years when prices are low. 

This dollar averaging program 
could be supplemented by the pur- 
chase of preferred shares without 
regard to the annual dollar amount 
allocated for common stock pur- 
chase. Purchase of preferred stocks 


‘could step up income at a more 


rapid pace; gradually, these pre- 
ferred shares could be sold and the 
proceeds shifted into common 
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stocks in accordance with the dol- 
lar averaging program. 

2. Investing by “formula plan,” 
which involves buying stocks on a 
scale-down and selling them on a 
scale-up. 

8. Purchasing stocks only in 
periods of business recession when 
prices are apt to be relatively low. 
This procedure, of course, involves 
basing investment decisions on 
business forecasting. 

A second technique for sound 
equity investment outlined by Mr. 
Thlefeld involves selection. This 
means restricting purchases to is- 
sues that promise attractive yields 
with minimum risk of decline in 
either market price or dividend 
payments. In pursuing this policy, 
selection of equity securities is 
guided along the following chan- 
nels: 

1. Purchase of preferred and 
common equities of regulated in- 
dustries such as electric utility and 
telephone companies. Here, the 
risk of decline in periods of reces- 
sion is relatively less; limitation of 
utility earnings in good times tends 
to curb sharp rises in market prices. 
Accordingly, such issues can be 
favored in a boom period. 


2. Purchase of “growth” stocks. 
This is on the basis that antici- 
pated future increases in sales 
volume and profits will lead to 
higher dividends; that the latter 
will lessen the danger of any last- 
ing decline in price, even where the 
stocks are acquired in a relatively 
high market. 

3. Favoring stocks of those in- 
dustries whose sales and profits are 
least affected by the business cycle; 
these stocks tend to be relatively 
stable, 


4. Favoring industries and com- 
panies where the prospects are bet- 
ter than average, and avoiding 
those whose prospects are worse 
than average. 


5. Selecting those stocks of com- 
panies with little or no funded 
debt, a strong cash position and 
proven good management. This is 
on the basis that such enterprises 
are more likely to maintain divi- 
dend payments during less favor- 
able periods than others. 

A third basic technique for sound 
equity investment is also explored 
by the Savings Banks Trust Com- 
pany executive. This involves the 
systematic setting-aside of a reserve 
for market depreciation and capi- 
tal losses; income and capital gains 
realized from securities would be 
the source of such a reserve. If set 
aside regularly, it would afford pro- 
tection against equity investment 
depreciation. Despite skilled tim- 
ing and selection of stocks for port- 
folios, some losses are bound to 
occur over a period of time. This 
reserve would serve to cushion sur- 
plus accounts or net earnings 
against reduction occasioned by a 
temporary depreciation in market 
prices, as might occur in a depres- 
sion period. It would be similar 
to a mortgage reserve, and would 
reduce the risk of encroachment 
upon the statutory surplus fund 
required to be maintained for the 
protection of depositors. 


Interest Rates and Bond Yields 

Any pronounced decline in the 
level of long-term interest rates is 
unlikely, according to Roy L. 
Reierson, Vice President of the 
Bankers Trust Company of New 
York City. This forecast, of course, 
is predicated on the assumption 
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that there will be no important 
change in Federal Reserve policy 
in the near future. 

On the other hand, because of 
the Treasury’s large financing re- 
quirements, the initiation of a 
highly restrictive credit policy by 
the Federal Reserve does not ap- 
pear probable. Absent an aggra- 
vation of the international situa- 
tion, and in spite of the fact that 
the latent inflationary potential of 
the economy remains great, it does 
not seem likely that we will witness 
a resurgence of inflation sufficient 
to require drastic credit restraints. 
Accordingly, observes Mr. Reier- 
son, it may be concluded that the 
Federal Reserve will not embark 
upon either very easy or very tight 
credit policies; that, where re- 
quired, it will continue to ease 
credit conditions to facilitate 
Treasury borrowings; and that the 
demand and supply situation in the 
market for investment funds will 
determine the general trend of in- 
terest rates. 

In the early part of this year, the 
continuing high rate of current 
savings led to bond-buying on the 
part of public pension funds and 
enabled institutional investors to 
meet their private lending com- 
mitments without important sales 
of Treasury issues. The result was 
a rise in long-term Government 
security prices. Also, in view of 
the decline in bank loans and the 
uncertainty about the business out- 
look, there arose some question as 
to the adequacy of investment out- 
lets later in the year. Because many 
investors believed that long-term 
rates would be lower in the months 
ahead, they bought Governments 
to take advantage of prevailing 
yields. 
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Over the longer term, states 
Mr. Reierson, it would not be sur- 
prising to see long-term rates move 
below the June level in the wake of 
a lower trend in business expan- 
sion, building and construction. 
However, he points out, the volume 
of new financing is large and a 
further amount of new security 
issues is in prospect in the third 
quarter. This security financing, 
coupled with the normal increase 
in mortgage financing as the build- 
ing season gets under way, tends 
to preclude any sustained reduc- 
tion in bond yields in the immediate 
future. 


Bank Embezzlements 


Addressing the annual conven- 
tion of the Pennsylvania Bankers 
Association, Lester A. Pratt, a 
Washington accountant, told his 
audience that embezzlements have 
replaced poor investments as the 
chief cause of serious banking dif- 
ficulties in this country. 

According to Mr. Pratt, the 
startling rise in embezzlements in 
recent years could have been 
stopped through the use of stricter 
accounting methods. Since 1946, 
he remarked, the number of bank 
and savings association embezzle- 
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ments have increased 186 per cent; 
the 19551 total was 25 per cent 
over 1950. 


Many embezzlements are the re- 
sult of poor auditing. In this con- 
nection, the major problem is with 
smaller banks with deposits of $10 
million or less. Mr. Pratt observed 
that banks of this size represent 
89 per cent of all banks nationally 
and are inclined to rely too much 
on insurance, rather than their own 
audits, as protection against fraud. 
He noted that it has been found 
practical for banks with $5 million 
assets or more to employ a full- 
time auditor to keep constant 
checks on all banking operations. 

“Your employee whogoesastray,” 
comments Mr. Pratt, “is not a 
deliberate wrongdoer . . . but is led 
along that path by constant re- 
minders that embezzlement is so 
easy because accounting methods 
are so lax.” 


Public Works Backlog 

The necessity of spending $100 
billion for public improvements is 
confronting local governments, ac- 
cording to an estimate presented 
at the recent annual conference of 
the Municipal Forum of New York. 
Frederick L. Bird, director of mu- 
nicipal research for Dun & Brad- 
street, Inc., detailed this backlog 
as follows: 


Roads—Sixty billion dollars, or 
$6 billion a year for the next ten 
years. This compares with ex- 
penditures of $2.3 billion in 1950 
and $1.2 billion in 1951. 





Schools—Fifteen billion dollars is 
required to provide for present 
needs and to take care of increased 
enrollments between 1952 and 
1957. Thus, a spending rate of $3 
billion per annum is indicated; this 
compares with a recent rate of 
about $1.3 billion per year. 

Hospitals—The United States 
Public Health Service estimates 
minimum requirements of $10 bil- 
lion over the next ten years. 

Water Supply and River Pollu- 
tion Control—Water supply and 
sewage treatment requirements are 
estimated at $10 billion over the 
next ten years. 

Miscellaneous—Over the next 
decade it is estimated that $5 bil- 
lion will be required for rapid 
transit, air terminals, marine termi- 
nals, public housing and urban re- 
development projects, etc. 

Doubt was expressed that local 
government agencies would be 
able to catch up with the backlog 
of improvement over the next ten 
years without conflicting with na- 
tional defense, contributing danger- 
ously to inflation, or menacing their 
own financial stability. In this 
connection, Professor Paul Studen- 
ski of New York University urged 
reliance upon “pay-as-you-go” 
financing. Nearly two-thirds of the 
outstanding local governmental 
debt, he observed, is held by indi- 
vidual investors and commercial 
banks and he expressed the opinion 
that the ability of these investors 
to absorb great new aggregates of 
municipal bonds is limited. 
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“Our nation has grown great largely because opportunity is 
freely given. Only very few people actually make their own 
‘breaks.’ Today, millions of Americans are providing for their 
personal financial security and at the same time helping in the 
building of our national defenses. The opportunity to do so is 
given by business management which affords employees the 
means of practicing systematic thrift through the Payroll Sav- 
ings Plan for the purchase of U.S. Defense Bonds.” 


Nearly seven million men and women 

are “providing for their personal se- 

curity and at the same time helping in 
the building of our national defenses.” 

e they are the men and women who 
availed themselves of the oppor- 
tunity to enroll in the Payroll Sav- 
ings Plan. 

e they represent a high percentage 
of their companies’ employees —in 
plant after plant, the averages are 
climbing to 60%, 70%, 80%—even 
higher. 2 

e their investment in Defense Bonds 
—and America—add up to $140 
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million per month. 

e they constitute a large block of the 
men and women who on December 
31, 1951, held Series E Bonds 
amounting to $34,727,000,000—$4.8 
billions more than the cash value 
of Series E’s outstanding in August, 
1948. 

Phone, wire or write to Savings Bond 

Division, U.S. Treasury Department, 

Suite 700, Washington Building, 

Washington, D. C. Your State Director 

will be glad to help you install a 

Payroll Savings Plan or build up an 

existing Plan. . 
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A COMMUNIST FORCE of 4,000 men 
had seized the key hill overlooking 
Hagaru-ri in thee Chosin Reservoir 
fighting. The hill had to be taken. 
Lieutenant Colonel Myers rallied 
clerks, cooks, and other service per- 
sonnel, and led them up the snow- 
covered 600-foot hill. Lacking combat 
officers he ranged the entire attack- 
ing front himself, in the face of mur- 
derous fire. After 14 hours, the enemy 
was routed, the hill captured, and the 
route to the sea secured. Colonel 
Myers says: 

“When a handful of men can help 
turn the tide of history, just think of 
150 million people working toward a 
common goal—a secure America! 
That’s what you, and millions of peo- 
ple like you, are accomplishing with 
your 50-billion-dollar investment in 
Bonds. Peace requires work. Our 
troops in Korea are doing their part of 
the job. You’re doing yours when you 
buy United States Bonds. Together, 
we can hammer out the peace we’re 
all working for.” 


* * * 


Now E Bonds earn more! 1) All Series 
E Bonds bought after May 1, 1952 aver- 
age 3% interest, compounded semi- 
annually! Interest now starts after 6 
months and is higher in the early years. 
2) All maturing E Bonds automatically 
go on earning after maturity—and at the 
new higher interest! Today, start invest- 
ing in better-paying Series E Bonds 
through the Payroll Savings Plan! 
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